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List of abbreviations used 

EUR     Euro 

Cherry AG  Cherry AG, Munich 

Cherry SE  Cherry SE, Munich 
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Company    see Cherry AG 

IDW   Institute of Auditors in Germany (Institut der Wirtschaftsprüfer 

in Deutschland e.V.) 

IDW RS HFA 10  IDW accounting opinion: Application of the Principles of IDW S 1 

in the Valuation of Investments and Other Company Shares for 

the Purposes of Financial Statements under Commercial Law (as 

of 29 November 2012). 

IDW S 1  IDW Standard: Principles for the Performance of Company Val-

uations (IDW S 1 in the version dated 2 April 2008) 

SE     Societas Europaea (European public limited-liability company) 

SE Regulation Council Regulation (EC) No 2157/2001 of 8 October 2001 on the 

Statute for a European company (SE)  
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A. ENGAGEMENT AND EXECUTION OF THE ENGAGEMENT 

Cherry AG (hereinafter also “Company” or “Cherry AG”) with registered seat in Munich, regis-

tered with the commercial register of the Munich local court under HRB 266697, intends to con-

vert its legal form to that of a European public limited-liability company (Societas Europaea or 

SE) with the company name Cherry SE (hereinafter “Cherry SE”) in accordance with Article 2(4) 

in conjunction with Article 37 SE Regulation. 

Before gaining the consent of the General Meeting to the conversion, in accordance with Article 

37(6) SE Regulation an independent expert must certify that the company has net assets at least 

equivalent to its capital plus those reserves which must not be distributed under the law or the 

statutes (“adequate capital coverage”). 

In this context, at the request of Cherry AG and its Management Board, the chairmen of the 5th 

Division for Commercial Matters at Munich Regional Court I appointed us, by decision of 3 Feb-

ruary 2022, as independent experts in accordance with Article 37(6) SE Regulation in conjunc-

tion with sections 60 and 10 German Conversion Act (UmwG).  

In our engagement agreement dated 15 February 2022, Cherry AG instructed us to audit the fair 

value of the nominal amount of the subscribed capital plus those reserves which must not be 

distributed under the law or the statutes and to produce a certificate of the fair value of the net 

assets.  

We conducted the audit from February to April 2022. Our work is based on the status of 

knowledge of 25 April 2022. In conducting the audit we had access to the following key docu-

ments: 

► Financial statement of Cherry AcquiCo GmbH, Munich for the financial year 2020 and 

the financial statement of Cherry AG, Munich for the financial year 2021; 

► Consolidated financial statements of Cherry AcquiCo GmbH, Munich, and of Cherry 

Holding GmbH, Auerbach, for the financial year 2020 and the consolidated financial 

statements of Cherry AG, Munich, for the financial year 2021; 

► Mid-term planning of Cherry Group for the years 2022 to 2026; 

► Terms of Conversion for the change of legal form of Cherry AG with its seat in Munich 

into the legal form of a European company (notarized version dated 8 April 2022, deed 

roll number H 1549/2022 of the notary Sebastian Herrler, Munich) 
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► Draft Conversion Report of the Management Board of Cherry AG on the change of legal 

form of Cherry AG with its seat in Munich into the legal form of a European company 

version dated 21 April 2022; 

► Articles of Association of Cherry AG in the version dated 23 June 2021; 

► Articles of Association of Cherry SE in the version of the Annex to the Terms of Conver-

sion in the notarized version dated 8 April 2022 (deed roll number H 1549/2022 of the 

notary Sebastian Herrler, Munich); 

► Company’s valuation observations regarding the corporate value of Cherry AG including 

its holdings; and 

► Various other financial and legal supporting documentation. 

Additional information was willingly provided to us by the Management Board of Cherry AG and 

the employees it instructed.  

We performed our audit on the basis of the information, documents and workings of Cherry AG. 

We did not perform any independent valuation work. 

In performing our audit, we observed the Principles for the Performance of Company Valuations 

in accordance with Standard S 1 as amended on 2 April 2008 by the Institute of Auditors in Ger-

many (Institut der Wirtschaftsprüfer in Deutschland e.V.). (IDW S 1 in the version of 2 April 2008) 

as well as the IDW opinion Application of the Principles of IDW S 1 in the Valuation of Investments 

and Other Company Shares for the Purposes of Financial Statements under Commercial Law 

(IDW RS HFA 10), as this is a change of legal form in which creditor protection and debt coverage 

potential are to be taken into account. 

The Management Board of Cherry AG has given us a letter of representation to the effect that 

all information relevant to the preparation of this audit has been made available to us accurately 

and in full. 

We did not perform our own auditing procedures within the meaning of section 316 onwards of 

the German Commercial Code. These were not part of our engagement. 

The General Terms and Conditions for auditors and audit companies as of 1 January 2017 issued 

by the Institute of Auditors in Germany (Institut der Wirtschaftsprüfer in Deutschland e.V.), at-

tached as an annex, are authoritative for the performance of the engagement and our respon-

sibility and liability, also in relation to third parties. Accordingly, under No. 9 of the General 

Terms and Conditions, an upper liability limit of EUR 4 million or EUR 5 million applies to our 

services. 
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This statement is for the information of Cherry AG as well as submission to the Commercial Reg-

ister and may not be used for any other purpose, and in particular may not be passed on to third 

parties. Disclosures and acts in connection with the preparation and consummation of the gen-

eral meeting for the intended change in legal form as well as disclosure to the competent Court 

of Register is excluded from this restriction. Please note that we do not assume any obligation, 

responsibility or duty of care for the contents of our report, even in the case of a legally required 

disclosure or provision to third parties, unless expressly agreed otherwise in our engagement 

agreement. If third parties use the contents of our report in any way, they do so on their own 

responsibility. 

The following figures are always shown in rounded form. Since the calculations were done using 

the exact, unrounded figures, there may be rounding-related discrepancies in the addition or 

subtraction of the figures due to the presentation.  
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B. SUBJECT OF THE CHANGE OF LEGAL FORM 

I. Change of legal form to an SE 

In the Terms of Conversion in accordance with Article 37(4) SE Regulation regarding the conver-

sion of the legal form of Cherry AG to the legal form of SE under the name of Cherry SE, the 

change of legal form is explained as follows: “The conversion into the legal form of an SE is in-

tended to reflect the importance of Cherry AG’s European and global business activities and to 

strengthen Cherry AG’s positioning as an international and European company. Through the 

change of legal form, Cherry AG can continue the growth and the established corporate structure 

with a dual administration system in the modern and European legal form of the SE.” 

The conversion of Cherry AG into the legal form of an SE does not lead to the dissolution of Cherry 

AG or the formation of a new legal entity. No transfer of assets takes place due to the preserva-

tion of the identity of the legal entity. The company will continue to exist in the legal form of 

Cherry SE. The shareholders’ stakes in the company also continue unchanged due to the preser-

vation of the identity of the legal entity. 

The registered share capital of Cherry AG on the Conversion Date (currently EUR 24,300,000.00) 

and as divided on that date into no-par-value bearer shares (currently 24,300,000 of these) will 

become the share capital of Cherry SE.  

The people and companies who are shareholders of Cherry AG on the Conversion Date will be-

come shareholders in Cherry SE to the same extent and with the same number of no-par-value 

bearer shares in the share capital of Cherry SE as they directly hold in the share capital of 

Cherry AG on the Conversion Date. The arithmetical share of each no-par-value share in the share 

capital (currently EUR 1.00) will remain as it is on the Conversion Date.  

The conversion will become effective upon its registration in the Commercial Register of the com-

pany and this day is the Conversion Date. The Conversion Date is not yet known as of the date of 

this Opinion, due to the employee consultation procedure which is to be carried out and the 

adoption of resolutions of the general meeting of Cherry AG, which is scheduled for 8 June 2022. 

The registered office of Cherry SE will remain in Munich, Germany, where its administrative head-

quarters is also located.  
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II. Legal background 

Cherry AG has its registered office in Munich and has been entered in the Commercial Register 

of Munich Local Court under number HRB 266697 since 2 June 2021. The company was created 

by shareholder resolution on 25 May 2021 through a change of legal form from Cherry Holding 

GmbH (formerly Cherry AcquiCo GmbH), Munich (Munich local court HRB 263478). 

With effect as of 30 September 2020, Cherry AcquiCo GmbH acquired all assets, liabilities and 

employees of Cherry Holding GmbH, Auerbach (Amberg local court, HRB 5974), including all of 

its subsidiaries by way of a share purchase. Upon registration on 19 April 2021, the previous 

subsidiary Cherry Holding GmbH, Auerbach, was merged with the parent company Cherry Ac-

quiCo GmbH retroactively as of 1 January 2021. In this merger, Cherry AcquiCo GmbH was re-

named Cherry Holding GmbH.  

The Articles of Association of the Company in the version currently valid are dated 23 June 2021. 

The domestic business address is Einsteinstrasse 174, c/o Design Offices Bogenhausen, 81677 

Munich, Germany.  

The registered share capital of Cherry AG is EUR 24,300,000.00 and is divided into 24,300,000 

no-par-value bearer shares (shares without par value) with an arithmetical share of EUR 1.00 

per share in the share capital. 

The financial year is the calendar year. 

Cherry AG together with its subsidiaries is a globally operating manufacturer of computer input 

devices and high-end switches for mechanical keyboards. The Company has been listed since 

29 June 2021 and its shares are traded on the Regulated Market of Frankfurt Stock Exchange 

with additional follow-on admission obligations in the Prime Standard subsection. The shares 

are also traded over the counter on the stock exchanges of Berlin, Dusseldorf, Hamburg, Hano-

ver, Munich and Stuttgart and tradable via the XETRA electronic trading platform of Deutsche 

Börse AG. 

The business purpose of the Company is holding, managing, acquiring and selling investments 

in other companies, in particular in companies that operate directly or indirectly in the field of 

development and design, manufacture, distribution, import and export of computer input de-

vices, mechanical switches and hardware as well as IT-based and IT-supporting products and 

peripheral devices, including security and other systems and software, as well as the provision 

of services not subject to authorisation (including administrative and management services) for 

other companies, including group companies, also in the areas of finance, human resources, IT, 
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controlling, data privacy, materials management, order management, logistics and warehouse 

management, strategic and operational purchasing and procurement as well as customer ser-

vice. 

Cherry AG is the holding company of the Cherry Group and, on 31 March 2022, had a total of 

nine direct and indirect subsidiaries in Germany and other countries, with the operating activi-

ties being carried out by seven of these subsidiaries.  
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III. Financial background 

1. Financial position of Cherry AG 

The balance sheets of Cherry AG (unconsolidated financial statements under commercial law) 

at 31 December 2019, 31 December 2020 and 31 December 2021 are as follows, in accordance 

with the annual financial statements with unqualified audit opinions. 

The figures as of 31 December 2019 and 31 December 2020 are derived from the financial state-

ment as of 31 December 2020 of Cherry AcquiCo GmbH, which was re-named to Cherry Holding 

GmbH with its seat in Munich later on and thereafter changed its legal form into Cherry AG. 

Cherry AcquiCo was founded in 2019 and started to conduct its business in 2020. Therefore, the 

comparability of the financial year 2019 and the financial years 2020 and 2021 is limited. 

Currency: € 000 Dez19A Dez20A Dez21A 

Inangible assets  -    -   52  
Property, plant and equipment  -    -   40  
Financial assets  -   225,392  216,244  
Fixed assets  -   22,392  216,336  

Trade accounts receivable  -    -   23  
Receivables from affiliated companies  -   911  26,926  
Other assets  -    -   139  
Cash in hand, bank balances 25   -   89,373  
Current assets 25  911  116,461  

Prepaid expenses and deferred income  -   2,327  443  

Assets 25  228,630  333,240  

Subscribed capital 25  36  24,300  
Capital reserves  -   150,257  263,593  
Losses brought forward  -    -   (3,935) 
Net profit/loss for the year (0) (3,935) (2,251) 
Equity 25  146,358  281,707  

Provisions for pensions and similar obliga-
tions 

 -    -   133  

Tax provisions  -    -   828  
Other provisions  -   820  795  
Provisions  -   820  1,756  

Liebilities to banks  -   81,400  45,000  
Trade accounts payable  -   52  567  
Liabilities to affiliated companies  -    -   3,272  
Other liabilities  -    -   938  
Liabilities  -   81,452  49,777  

Liabilities and equity 25  228,630  333,240  
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Due to the holding function of the Company, the fixed assets are largely financial assets. The 

increase of financial assets in the financial year 2020 results from the share purchase of Cherry 

Holding GmbH, Auerbach, including its subsidiaries. 

As at 31 December 2021, the financial assets include the shares in the affiliated companies 

Cherry Europe GmbH, Auerbach, and Cherry Digital Health GmbH, Munich. As of 31 December 

2020, the financial assets also include loans to affiliated companies of EUR 5.4 million. 

The current assets as at 31 December 2021 mainly relate to receivables from affiliated compa-

nies as well as cash in hand and banks balances. Receivables from affiliated companies include 

trade accounts receivable of EUR 1.0 million and, in particular, financial receivables.  

The cash and bank balances of EUR 89.4 million as at 31 December 2021 are mainly due to the 

IPO on 29 June 2021 and the cash inflows from it. 

Cherry AG’s equity as at 31 December 2021 was EUR 281.7 million. This is mainly made up of the 

subscribed capital of EUR 24.3 million and the capital reserve of EUR 263.6 million. The increase 

in the subscribed capital and the capital reserve compared to the previous year is mainly due to 

the implementation of capital increases and the payments into the capital reserve as part of the 

IPO in late June 2021. The Company also has a balance sheet loss carried forward (EUR 3.9 mil-

lion) and a net loss for the financial year 2021 (EUR 2.3 million). The balance sheet loss as at 

31 December 2021 relates to the net losses of the last two financial years and stem in particular 

from the initial losses of the Company, which are due to the foundation and reorganisation of 

the Company. 

The liabilities relate primarily to liabilities to banks. In the course of the acquisition of the shares 

in Cherry Holding GmbH, Auerbach, including its subsidiaries by Cherry AcquiCo GmbH (later on 

re-named Cherry Holding GmbH with its seat in Munich and thereafter changed its legal form 

into Cherry AG), a loan was taken out in the financial year 2020 in the nominal amount of EUR 

80 million. As part of the IPO, this purchase price loan was repaid in full as of 30 June 2021.  

As part of the IPO, a new credit line of EUR 55.0 million was agreed with UniCredit Bank AG on 

29 June 2021, EUR 10.0 million of which is earmarked as a current account overdraft but had 

not been drawn on as at 31 December 2021. As at 31 December 2021, EUR 45.0 million of the 

credit line had been utilised, which is to be used to finance inorganic growth. 

The liabilities to affiliated companies as at 31 December 2021 relate in particular to loans (EUR 

3.0 million).  
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2. Earnings situation of Cherry AG 

The P&L accounts of Cherry AG (unconsolidated P&L under commercial law) are as follows for 

the financial years 2019 to 2021 in accordance with the financial statements bearing unqualified 

audit opinions. 

The figures for the financial years 2019 and 2020 are derived from the financial statement as of 

31 December 2020 of Cherry AcquiCo GmbH, which was re-named to Cherry Holding GmbH with 

its seat in Munich later on and thereafter changed its legal form into Cherry AG. Cherry AcquiCo 

was founded in 2019 and started to conduct its business in 2020. Therefore, the comparability 

of the financial year 2019 and the financial years 2020 and 2021 is limited. 

Currency: € 000 GJ19A GJ20A GJ21A 

Sales revenue  -    -    -   
Other operating income  -   5  10,946  
Personnel expense  -    -   (6,108) 
Depreciation and amortisation  -    -   (50) 
Other operating expenses (0) (2,151) (12,335) 
Earnings before interest and tax (EBIT) (0) (2,146) (7,547) 

Income from profit transfer  -    -   19,474  
Income from loans of financial assets  -   27   -   
Interest and similar expenses  -   (1,816) (13,796) 
Earnings before tax (EBT) (0) (3,935) (1,869) 

Tax on income and earnings  -    -   (382) 
Net profit/loss for the year (0) (3,935) (2,251) 

 

As a holding company, Cherry AG carries out no operational tasks within the group and gener-

ates no turnover. The earnings situation in the financial year 2021 was determined largely by 

the group IPO on 29 June 2021.  

The other operating income of EUR 10.9 million in the financial year 2021 is mainly related to 

the Company’s IPO of the. Pursuant to a so-called cost sharing agreement with Cherry TopCo 

S.à r.l., certain costs of the IPO of Cherry AG were reimbursed by he shareholders. 

The personnel expenses relate to administrative employees who transferred from Cherry Eu-

rope GmbH and new hires during the financial year 2021. The Company did not employ any of 

its own employees in the financial year 2020. 

The other operating expenses in the financial year 2021 (EUR 12.3 million) are mainly due to the 

IPO and the resulting expense items. 
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Income from profit transfer (EUR 19.5 million) includes income from the profit transfer agree-

ment with the affiliated company Cherry Europe GmbH. The interest and similar expenses (EUR 

13.8 million) in the financial year 2021 mainly come from interest paid on bank loans and from 

the early repayment penalty for the purchase price loan repaid early as of 30 June 2021, which 

had a significant impact of EUR 7.8 million on the Company’s net result for the year.  

Overall, the Company had a net loss of EUR 3.9 million and EUR 2.3 million for the financial years 

2020 and 2021 respectively, mainly due to the initial losses of the Company that arose in the 

course of the foundation and reorganisation, as well as the IPO and the resulting expense items.  
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Cherry AG’s stakes in its subsidiaries (jointly “Cherry Group”) have a significant influence on the 

consolidated group earnings and are therefore also of major importance for the Company’s 

earnings power. We have therefore presented below the evolution of the Cherry Group’s earn-

ings position for the financial years 2019 to 2021. The figures are taken from the audited IFRS 

consolidated financial statements. 

The 2020 financial year of Cherry AcquiCo GmbH (re-named to Cherry Holding GmbH with its 

seat in Munich later on and thereafter changed its legal form into Cherry AG) mainly comprises 

the operative business from October to December 2020 and is therefore only comparable with 

the 2021 financial year of Cherry AG to a limited extent. Therefore, we have also presented the 

audited consolidated financial statements of Cherry Holding GmbH, Auerbach, which can be 

used as points of comparison for the same periods in the prior years.  

 
Cherry 

Holding 
GmbH, Au-

erbach 

Cherry 
Holding 

GmbH, Au-
erbach 

Cherry Ac-
quiCo GmbH, 

München 

Cherry 
AG, 

München 

Currency: € 000 GJ19A GJ20A GJ20A GJ21A 

Sales revenues 114,723  130,204  36,256  168,526  

Production costs (71,301) (79,370) (28,314) (99,673) 

Gross profit on sales 43,422  50,834  7,942  68,853  

Marketing and distribution 
costs 

(11,785) (12,025) (4,398) (16,929) 

R&D costs (4,530) (4,526) (1,243) (6,103) 

Administrative costs (7,227) (9,615) (3,164) (17,796) 

Other operating income 359  1,013  318  2,867  

Other operating expenses (1,873) (699) (5,708) (3,274) 

Operating earnings be-
fore interest and tax 
(EBIT) 

18,366  24,982  (6,253) 27,618  

Net financial income (1,062) (695) (2,172) (14,125) 

Earnings before tax 
(EBT) 

17,304  24,287  (8,425) 13,493  

Tax on income and earn-
ings 

(4,789) (6,750) 854  (4,208) 

Consolidated net 
profit/loss 

12,515  17,537  (7,571) 9,287  

 

The Cherry Group generated turnover of EUR 168.5 million in the financial year 2021. This was 

divided between the business segments of Gaming at EUR 82.8 million (49.1%) and Professional 

at EUR 85.7 million (50.9%). The Gaming segment comprises the business in mechanical switches 

and peripherals for gaming PCs, while the Professional segment comprises the business in PC 
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peripherals for use in office or industrial applications and the business in safe and hygienic pe-

ripheral devices for the healthcare sector.  

The Cherry Group generates most of its third party revenue abroad. The increase in revenue 

compared to prior years is mainly due to new product launches in both business segments, entry 

into the e-commerce market with office peripherals and the first consolidation of Active Key 

GmbH with its seat in Munich (Munich local court, HRB 263806) in the 2021 financial year.  

The manufacturing costs include in particular the cost of raw materials, supplies and purchased 

goods (EUR 64.3 million in the financial year 2021). 

Personnel expense was EUR 36.5 million in the reporting period (prior year: EUR 26.8 million at 

Cherry Holding GmbH with its seat in Auerbach). The increase is mainly due to a higher number 

of employees (554, prior year: 496), especially in sales and marketing, production, and product 

management and development. Personnel expense is allocated to the corresponding cost items 

in accordance with the cost of sales method. 

R&D costs in the financial year 2021 were EUR 6.1 million (prior year: EUR 4.5 million at Cherry 

Holding GmbH with its seat in Auerbach), of which EUR 2.0 million were allocated to “Gaming” 

and EUR 4.1 million to “Professional”. In addition, in the financial year 2021 inhouse develop-

ment expenses of EUR 2.6 million were capitalised as intangible fixed assets.  

Other operating income in the financial year 2021 (EUR 2.9 million) include in particular income 

from charging on costs related to the IPO which were initially paid by Cherry AG. In a so called 

cost sharing agreement with Cherry TopCo S.à.r.l., costs related to the IPO were divided up 

among the shareholders.  

Other operating expenses in the financial year 2021 (EUR 3.3 million) result mainly from the 

costs related to the IPO which could not be allocated directly to the procurement of equity and 

thus were not offset against the capital reserve. 

The financial result in the financial year 2021 mainly relates to interest expenses and similar 

expenses, which mainly relate to interest expenses from the purchase price loan of Cherry AG 

(EUR 14.7 million). 

Overall, the Cherry Group reports a net profit of EUR 9.3 million for the financial year 2021. The 

decline in comparison to the consolidated net income of Cherry Holding GmbH, Auerbach, in the 

financial year 2020 is mainly due to the IPO-related costs and the resulting expense items.  
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C. SUBJECT AND SCOPE OF THE AUDIT 

The subject and scope of the audit of capital coverage result from Article 37(6) SE Regulation. 

Accordingly, one or more independent experts must certify that the company which is changing 

its legal form has net assets at least equivalent to its capital plus those reserves which must not 

be distributed under the law or the statutes of the SE. The reserves which must not be distrib-

uted include the statutory reserve according to section 272(3) sentence 2 German Commercial 

Code (section 150(1) and (2) German Stock Corporation Act) plus the capital reserve according 

to section 272(2) nos. 1 to 3 German Commercial Code (section 150(3) and (4) German Stock 

Corporation Act) as well as any amounts blocked from distribution due to the utilisation of com-

mercial-law accounting and valuation rules under section 268(8) German Commercial Code. 

The equity shown in the balance sheet of Cherry AG as of 31 December 2021 and the equity on 

which the audit of capital coverage is based is composed as follows: 

Equity 
Currency: € 000 

Individual val-
ues 

Balance sheet 
disclosure as of 

31 Dec. 2021 
Subject of the 

audit 

I. Subscribed capital 24,300  24,300   24,300  
II. Capital reserves 

 
263,593   

 

per sec. 272(2) nos. 1-3 
German Commercial Code 

163,337  
 

163,337  

per sec. 272 (2) no. 4 
German Commercial Code 

100,256  
  

III. Losses brought forward (3,935) (3,935) 
 

IV. Net loss for the year (2,251) (2,251)   

  281,707  281,707  187,637  

 

The capital on which the audit of capital coverage is based within the meaning of Article 37(6) 

SE Regulation comprises the subscribed capital plus those reserves which must not be distrib-

uted under the law or the statutes and is approx. EUR 187.6 million as at 31 December 2021. 

In the Cherry AG balance sheet as of 31 December 2021, capital reserves of EUR 263,593,000 

are reported, of which EUR 163,337,000 is to be allocated to capital reserves according to sec-

tion 272(2) nos. 1-3 German Commercial Code and EUR 100,256,000 to the capital reserves ac-

cording to section 272(2) no. 4 German Commercial Code. The reserves which must not be dis-

tributed are therefore EUR 163,337,000 as of 31 December 2021.  

There are no statutory reserves and reserves blocked by the statutes in accordance with section 

266(3) A. III no. 1 or section 266(3) A. III no. 3 German Commercial Code. 
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There was no requirement to form a statutory reserve in accordance with section 150 German 

Stock Corporation Act because the Company had sufficient capital reserves in accordance with 

section 272(2) nos. 1-3 German Commercial Code. There are no reserves which must not be 

distributed in accordance with section 268(8) German Commercial Code.  

As of 31 December 2021 there is a restriction on distribution relating to the difference of EUR 

366 between the 7-year and 10-year average interest rate of pension provisions in accordance 

with section 253(6) German Commercial Code. The reserves remaining after distribution must 

equal at least this difference. The amounts with restricted distribution in this context are well 

below the subscribed capital plus the reserves not to be distributed.  

During the audit it must therefore be examined whether Cherry AG which is changing its legal 

form has net assets of at least EUR 187.6 million. 

In principle, the day of registration in the Commercial Register is the relevant valuation date. 

Where this date is known, the minimum value of capital coverage can be determined as of that 

date. In this case the capital within the meaning of Article 37(6) SE Regulation can be derived 

from the audited balance sheet as at 31 December 2021. The Company confirmed to us that as 

at 25 April 2022 no material changes had occurred and the capital within the meaning of Article 

37(6) SE Regulation is still EUR 187.6 million.  
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D. DETERMINATION OF NET ASSET VALUE 

I. Valuation principles and methods applied 

Conversion into an SE requires, according to Article 37(6) SE Regulation, that the company has 

net assets at least equivalent to its capital plus those reserves which must not be distributed 

under the law or the statutes. Neither Article 37(6) SE Regulation nor other provisions of the SE 

Regulation specify the method for to be used calculating or auditing the capital coverage. 

Due to a lack of express instructions on how to perform the valuation, the general principles of 

company valuation are to be observed (see report on 57th to 61st session of the Company Val-

uation Working Party of the German Institute of Auditors, reproduced in IDW-Fachnachrichten 

no. 1/2/1997, page 33).  

These are reflected in the statements of the Institute of Auditors in Germany (IDW), especially 

in the IDW Standard 1 (IDW S 1): Principles of Conducting Company Valuations and the IDW 

opinion Application of the Principles of IDW S 1 in the Valuation of Investments and Other Com-

pany Shares for the Purposes of Financial Statements under Commercial Law (IDW RS HFA 10).  

According to IDW S 1, the value of a company is determined by the present value of the net 

inflows associated with ownership of the company to the company’s owners, with the assump-

tion of exclusively financial objectives. To determine this present value, a capitalisation rate is 

used representing the return on an alternative investment is appropriate for investment in the 

company to be valued. Accordingly, the enterprise value is derived only from its earning power, 

i.e. its ability to generate financial surpluses for the company owners. 

This value is generally derived from the financial surpluses to be generated if the company con-

tinues as a going concern and any non-operating assets are sold (future earnings value). Only if 

the present value of the financial surpluses generated upon liquidation of the entire company 

(liquidation value) exceeds the going-concern value does the liquidation value come into con-

sideration as the enterprise value. The liquidation value thus forms the lower limit of the enter-

prise value. 

We based our audit activities regarding the capital coverage both on valuation considerations of 

Cherry AG’s Management Board, evidence of net assets under commercial law (at book values) 

and evidence of enterprise value derived on a market basis using the market capitalisation of 

Cherry AG. We supplemented our audit activities with sampling using market-based multiples 

and an indicative capitalised earnings valuation based on IDW S 1 in conjunction with 
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IDW RS HFA 10 using the mid-term planning Cherry AG provided us for the years from 2022 on-

wards. 

II. Valuation considerations of Cherry AG’s Management Board 

Cherry AG’s Management Board used for its fair value and valuation considerations, among 

other things, the current public listing of the Cherry shares on the capital markets and the valu-

ations carried out as of 31 December 2021 as part of the IFRS Impairment Test in connection 

with the consolidated financial statements of Cherry AG. 

We reviewed the valuation considerations we were given. The enterprise value (by means of an 

equity value) derived from the capital markets as well as from the valuations as part of the Im-

pairment Tests is above the minimum value of EUR 187.6 million necessary for capital coverage. 

III. Audit of capital to be certified based on net assets under commercial law 

We used the audited annual financial statements as at 31 December 2020 and 2021 to audit the 

capital coverage by net assets under commercial law. Based on the balance sheet as at 31 De-

cember 2021, the net assets under commercial law (book value of the equity) total EUR 282 

million. The Company has confirmed to us there have been no material changes in share capital 

and the capital reserve as at 25 April 2022. Material changes in equity as at 31 March 2022 relate 

to the annual earnings generated in Q1 2022.  

The interim result is that the capital within the meaning of Article 37(6) SE Regulation of 

EUR 187.6 million is at least covered by the net assets of Cherry AG for accounting purposes. 

The Company’s Management Board assumes based on the planning for Cherry AG (individual 

enterprise) that there will be a positive net result for the financial year 2022 compared to the 

financial year 2021, and thus the reported balance sheet loss will be reduced in future. The Com-

pany’s Management Board is also planning further positive profit contributions for the Cherry 

Group in the years from 2022 onwards. 

IV. Audit of capital to be certified based on market capitalisation 

Cherry AG’s shares are admitted for trading on the Frankfurt Stock Exchange. The shares are 

also included in over-the-counter trading on the Berlin, Dusseldorf, Hamburg, Hanover, Munich 

and Stuttgart stock exchanges and are tradable via the XETRA electronic trading platform of 
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Deutsche Börse AG. The registered share capital of Cherry AG is EUR 24,300,000.00 and is di-

vided into 24,300,000 no-par-value bearer shares (shares without a nominal value) each repre-

senting EUR 1.00 of the registered share capital.  

The graph below shows the progress of market capitalisation of Cherry AG from 29 June 2021 

to 22 April 2022.  

 

Source: S&P Capital IQ, EY Analysis. 

The share price is the price shares in equity are traded at on public markets. The share price 

multiplied by the shares issued is the market capitalisation of a company accordingly the market 

valuation of Cherry AG’s equity. 

Valued at the day rate of the shares on 22 April 2022, the current market capitalisation of 

Cherry AG (equity) is EUR 260 million (calculated from 24,300,000 registered shares and the 

share price on 22 April 2022 of EUR 10.70). The market valuation of the equity is thus well above 

the capital to be certified within the meaning of Article 37(6) SE Regulation of EUR 187.6 million.  

We also checked the current share price on 25 April 2022 at 2.51pm CEST. It is EUR 10.30 and 

thus corresponds to a market capitalisation of EUR 250 million which is also higher than the cap-

ital to be certified within the meaning of Art 37(6) SE Regulation.  

The current share price on 25 April 2022 equals the lowest share price since the start of trading 

on 29 June 2021. The minimum value required for the capital coverage test is also exceeded on 

the basis of the lowest share price. 

As there are no indications the market listing of Cherry AG should be considered unrepresenta-

tive due to share market price manipulation or market narrowness within the meaning of Sec-

tion 5 of the Offer Regulation of the German Securities Acquisition and Takeover Act, the market 

capitalisation determined on the basis of the stock market quotation can be used as an estimate 
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by investors and the capital market of the market value of the equity of Cherry AG. It can there-

fore be assumed that the market capitalisation corresponds to the equity value of Cherry AG 

determined on the market and that this value can be used to audit the capital to be certified. 

The interim result is that the market capitalisation as of 25 April 2022 exceeds the minimum 

figure for capital to be certified amounting to EUR 187.6 million and thus supports the fair value 

of the subscribed capital plus those reserves which must not be distributed under the law or the 

statutes. 

V. Audit of capital to be certified based on capitalised earnings value 

The past and future business development of the Cherry Group, from which the future financial 

earnings can be derived, represent an important indicator for the review of capital coverage at 

Cherry AG.  

We therefore performed an indicative capitalised earnings value based on the forecast we were 

provided with. This procedure is common in valuation practice and expressly listed in IDW S 1 as 

one of several possible and accepted valuation methods (see IDW S 1, no. 99 onwards). 

According to this methods, the financial earnings accruing to the company owners in the future 

represent the earnings to be discounted. The future earnings are derived from the projected 

annual net earnings. The discounting of the financial earnings is done by using cost of equity 

(see IDW S 1, no. 102 onwards). 

The future earnings situation of Cherry AG is characterised by the planned development of its 

own operational activities and also by the direct subsidiaries. It is documented in the current 

mid-term planning for Cherry Group approved by the supervisory board. The planning covers a 

5-year period (2022 to 2026) and assumes positive EBITDA, EBIT and consolidated group earn-

ings for all planning years. 

The mid-term planning assumes rising revenues and a steady increase in operating profit. A ris-

ing net profit margin is also expected in the planning period. The growth in turnover and profit 

is generated especially by price increases for existing products and higher prices for new prod-

ucts (with improved functionality) along with higher gross margins. Pay rises, costs of stock ex-

change listing and rising energy, administration and marketing costs, for example, are also taken 

into account in the mid-term planning. 
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The Company also assumes in the mid-term planning a further rise in the number of employees 

up to the financial year 2026, especially in Auerbach and China. The mid-term planning does not 

contain any new acquisitions. 

The Company itself is not directly affected by the war between Russia and Ukraine. There are no 

customer or supplier relationships that could influence the operational business of the Cherry 

Group. However, it is expected that the effects of the crisis on world markets could affect the 

Cherry Group indirectly via falling customer demand and directly via rising prices for raw mate-

rials and energy. The mid-term planning was produced before March 2022 and thus does not 

show any possible effects of the conflict.  

In the Gaming business segment, the Management Board expects in the financial year 2022 a 

low single-digit growth in turnover with a lower (adjusted) EBITDA margin due to macroeco-

nomic, time-limited increases in material prices, freight costs and one-off marketing spending 

to expand in the Asia-Pacific region. In the Professional business segment, the Management 

Board expects higher growth in turnover in the financial year 2022 than in the Gaming business 

segment, which along with the further targeted addition to the product portfolio in the Periph-

erals area, will be mainly characterised by the selective expansion of sales channels, especially 

e-commerce via large online marketplaces in Europe and the USA in the second half of the year. 

As set out in the Management Report 2021, due to uncertainties related to the Covid-19 pan-

demic and the war in Ukraine the Management Board expects for the financial year 2022 a turn-

over of approx. EUR 170 million to EUR 190 million with an adjusted EBITDA margin of 23% to 

26% for the Cherry Group. In the mid-term planning, slightly higher turnover is assumed for the 

Cherry Group in the financial year 2022 as well as an adjusted EBITDA margin of approx. 25%. 

According to the Management Report 2021, the Management Board expects for the financial 

year 2023 two-digit growth in turnover and an increase in the adjusted EBITDA margin, which in 

turn is also reflected in the present mid-term planning of Cherry Group. The present mid-term 

planning can therefore be used for the indicative capitalised earnings valuation of Cherry AG.  

We derived the earnings to be discounted from the Cherry Group’s mid-term planning for the 

years 2022 to 2026. The sustainably expected result to be discounted for the years 2027 onwards 

(Perpetual Annuity) was determined by extrapolating the planned results and taking current 

global economic events into account. In accordance with IDW RS HFA 10, all elements of the 

earnings to be capitalised were taken into account with all earnings-related corporate taxes to 

reduce the earnings, i.e. essentially trade tax, corporation tax and solidarity surcharge). 

To determine the value of Cherry AG’s equity, the future net earnings were discounted with 

market-standard costs of capital as of the valuation date 25 April 2022. From 2027 onwards, 

when reporting the Perpetual Annuity a growth rate of 1.0% was applied. The calculation of the 
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cost of capital was done on a market basis according to a currently common procedure (Capital 

Asset Pricing Model). The valuation parameters for the cost of capital were a base interest rate 

of 0.4%, a beta of 0.9 (unlevered beta of the peer group, also used for the purposes of annual 

impairment testing of the Cherry Group, regressed over a period of 2 years), plus a market risk 

premium of 7.5%. The unlevered beta of Cherry AG regressed over a period of 2 years is also 0.9, 

which confirms the relevance of the peer group. All interest parameters have been calculated 

according to the methods and data sources recognised in the relevant case law (Svensson curve 

from the Bundesbank, market data of S&P Capital IQ).  

Ultimately, the validation using a future success-based valuation as of the valuation date 

25 April 2022 also leads to a figure above the minimum figure for the capital to be certified 

amounting to EUR 187.6 million and thus supports the statement on the fair value of the sub-

scribed capital plus the reserves which must not be distributed under the law or the statutes. 

VI. Audit of capital to be certified via multiple-based valuation method 

As a supplementary market price-oriented test for the capital coverage, we carried out a multi-

ple-based valuation. 

We derived the underlying multiples (trading multiples) based on similar listed companies (peer 

group). The multiples are determined based on the ratio of the business values of the peer group 

companies to their performance indicators, afterwards the resulting multiples are applied to the 

company to be valued. The business values are the sum of the observed market capitalisation 

of the peer group companies and the market value of their debt capital on a certain observation 

date. By using capital market data, the multiple reflects the aggregated assessment of market 

players regarding long-term earnings expectations and entrepreneurial risk.  

We analysed EBITDA and EBIT multiples as part of our validation calculations. In doing so, we 

used the key financial indicators of the Cherry Group. The applied peer group is consistent with 

the peer group used for impairment testing purposes at the Company. 

As part of the plausibility checks, we determined ranges for the overall business values on the 

basis of median and average multiples and corresponding reference values for the years 2021 

to 2024. The ranges for the overall business values based on the median and average multiples 

were reduced by the market value of the net financial debt of the Cherry Group as at 31 Decem-

ber 2021. 

As a result, the valuation based on EBITDA and EBIT multiples for the years 2021 to 2024 exceeds 

the minimum amount of capital to be certified amounting to EUR 187.6 million in each case and 



NON-BINDING CONVENIENCE TRANSLATION 

 24 

thus also supports the statement on the fair value of the subscribed capital plus the reserves 

which are not to be distributed by law or by the statutes. 

VII. Valuation date 

In principle, the day of registering an entry in the commercial register is the relevant valuation 

date. If this date is known, the net asset value can be determined as of this date.  

In the case at hand, we used 25 April as the technical valuation date for our analyses. In this 

regard it should be noted that a valuation of the net assets as of the date of the General Meeting 

and the registration is above the value determined as of 25 April 2022 due to the compounding 

to be performed to that date, provided that in the meantime no incidents or developments have 

occurred which negatively influence the substance or future earnings power of the operational 

business. That was confirmed in writing by the Management Board in the letter of representa-

tion we obtained. As no compounding (increasing value) was necessary in the case at hand for 

assessing the fair value of the net assets, we opted not to compound the value. 

VIII. Assessment of capital coverage  

Following our audit, we conclude that the analyses based on the market capitalisation, an indic-

ative capitalised earnings valuation as well as a multiple-based valuation show that at least the 

minimum level of capital to be certified amounting to EUR 187.6 million is achieved. 
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E. SUMMARISED AUDIT RESULT 

In accordance with our engagement we audited the capital coverage in accordance with Arti-

cle 37(6) SE Regulation. 

According to the final results of our dutiful audit in accordance with Article 37(6) SE Regulation 

based on the documents presented to us and the information and evidence given, using as a 

basis the observations and methodology described in this report, we confirm that Cherry AG, 

Munich, has net assets at least equivalent to its capital plus those reserves which must not be 

distributed under the law or the statutes. 

Düsseldorf, 25 April 2022 

Ernst & Young GmbH  
Wirtschaftsprüfungsgesellschaft 

 
 
 
(signed)    (signed) 
Andreas Siebel   Katja Schallenberg   
Wirtschaftsprüfer   Steuerberaterin 
(German Public Auditor)  (German Tax Advisor)  



 

 

  
Annex 1 

Terms of Conversion for the change of legal form of Cherry AG with its seat in Munich into the 
legal form of a European company (notarized version dated 8 April 2022, deed roll number 
H 1549/2022 of the notary Sebastian Herrler, Munich)  
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– CONVENIENCE TRANSLATION ONLY –  

 

 

DRAFT TERMS OF CONVERSION 

regarding the change in legal form of  

Cherry AG 
with its registered office in Munich 

to the legal form of a European company (Societas Europaea, SE) 

 

Preamble 

(A) Cherry AG is a stock corporation (Aktiengesellschaft) incorporated under German law 
with its registered office in Munich, entered in the commercial register of Munich 
Local Court under HRB 266697 (hereinafter “Cherry AG”). The head office of Cherry 
AG is located in Munich and the registered business address of Cherry AG is 
Einsteinstrasse 174, c/o Design Offices Bogenhausen, 81677 Munich. 

(B) The registered share capital of Cherry AG is EUR 24,300,000.00 and is divided into 
24,300,000 no-par value bearer shares (shares without a nominal value) each 
proportionally representing EUR 1.00 of the registered share capital. The shares of 
Cherry AG (ISIN DE000A3CRRN9) have been traded on the Regulated Market of the 
Frankfurt Stock Exchange with additional post-admission obligations in the Prime 
Standard sub-segment since 29 June 2021. The shares are also included in over-the-
counter trading on the Berlin, Dusseldorf, Hamburg, Hanover, Munich and Stuttgart 
stock exchanges and are tradable via the XETRA electronic trading platform of 
Deutsche Börse AG.  

(C) Cherry AG is the group parent company and, at the time these Draft Terms of 
Conversion are notarised, has nine (9) direct and indirect subsidiaries (Cherry AG with 
its subsidiaries collectively referred to as the “Cherry Group”). The Cherry Group is a 
globally operating manufacturer of computer input devices and high-end switches for 
mechanical keyboards. The business focuses on mechanical keyboard switches for 
gaming keyboards and various computer input devices which are used in a number 
of applications, mainly in the gaming, offices, industry and cybersecurity sectors as 
well as in solutions for the healthcare sector. Since it was founded in 1953, the Cherry 
Group with its two divisions, Gaming and Professional, has been synonymous with 
innovative, high-quality products developed specifically to meet the needs of its 
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customers. The Professional business unit comprises mainly keyboards, mice and 
keyboard/mouse combinations equipped with multiple features. The business unit 
primarily addresses customers in the Cherry Group’s home market Germany as well 
as customers in France, the UK and the USA.  

(D) In this context, Cherry AG assumes the function of a managing holding company. The 
business purpose of Cherry AG according to Article 2(1) of the Articles of Association 
of Cherry AG (“AG Articles”) in addition to holding, management, acquisition and sale 
of participations in other companies, also the provision of services not subject to 
authorization. This includes in particular administrative and management services, 
including in the areas of finance, human resources, IT, controlling, data protection, 
materials management, order management, logistics and warehouse management, 
strategic and operative purchasing and procurement and customer services. A total 
of nine (9) direct and indirect subsidiaries of Cherry AG are located in Germany and 
in the countries the Cherry Group does business in. The operational business 
activities are carried out by seven (7) of these subsidiaries. The operational 
headquarters of the Cherry Group are located in Auerbach in der Oberpfalz, 
Germany. 

The indirect subsidiaries of Cherry AG include CHERRY S.A.R.L., a limited liability 
company (Société à responsabilité limitée) under the laws of France, registered in the 
Paris Commercial Register (Registre du commerce et des sociétés Paris) under 
No. 325 868 438 with registered business address 52 Boulevard de Sébastopol, 75003 
Paris, France (hereinafter “Cherry S.à.r.l.”). All shares in Cherry S.à.r.l. have been held 
by Cherry Europe GmbH with its registered office in Auerbach, registered in the 
Commercial Register of Amberg Local Court under HRB 5729 (hereinafter “Cherry 
Europe GmbH”), since 1 January 2016. All shares in Cherry Europe GmbH have been 
initially held directly by Cherry Holding GmbH with its registered office in Auerbach, 
registered in the commercial register of Amberg Local Court under HRB 5974, since 
14 November 2016 (initially under the name of GENUI Fünfte Beteiligungsgesellschaft 
mbH; hereinafter “Cherry Holding”). When the merger took effect on 19 April 2021, 
Cherry Holding as the transferring legal entity merged with the subsequent Cherry 
AG (at the time still in its previous legal form of a limited liability company (GmbH) 
under the name of Cherry Holding GmbH or before that, Cherry AcquiCo GmbH), 
which thus holds all shares in Cherry Europe GmbH as sole shareholder. Cherry AG 
thus indirectly holds 100% of the capital and voting rights in Cherry S.à.r.l. and thus 
exercises a controlling influence over Cherry S.à.r.l. Cherry AG has therefore had a 
subsidiary, Cherry S.à.r.l., in another European Union Member State (the Member 
States of the European Union and the other contracting states of the European 
Economic Area hereinafter referred to collectively as the “Member States”) for more 
than two years. Thus, Cherry AG fulfils the requirements of Article 2(4) of Council 
Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European 
company (Societas Europaea, hereinafter “SE”), as amended (“SE Regulation”), for a 
conversion into an SE pursuant to Article 37 SE Regulation. 
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(E) It is intended to convert Cherry AG into the legal form of an SE without transferring 
the registered office in Munich. The legal form of the SE is the only legal form under 
European law available to a listed company with its registered office in Germany. The 
change of the legal form into an SE is intended to express the importance of the 
European and global business activities of Cherry AG and to strengthen the 
positioning of Cherry AG as an international and European company. Through the 
change of the legal form, Cherry AG can continue the growth and the established 
structure under company law with a two-tier management system in the modern and 
European legal form of the SE.  

NOW, THEREFORE, the Management Board of Cherry AG establishes the following Draft 
Terms of Conversion pursuant to Article 37(4) SE Regulation (the above Preamble to these 
Draft Terms of Conversion forms a constituent part thereof): 

1. Change in the legal form of Cherry AG to Cherry SE 

1.1 Pursuant to Article 2(4) and Article 37 SE Regulation, Cherry AG will be converted into 
a European company (Societas Europaea, SE). 

1.2 Pursuant to Article 37(2) SE Regulation, this change in legal form to an SE may not 
result in the winding up of Cherry AG or in the creation of a new legal person. Rather, 
Cherry AG will continue to exist in the legal form of an SE and, due to the preservation 
of the identity of the legal entity, no transfer of assets will take place.  

1.3 The shareholders’ holdings in Cherry AG will continue unchanged. Furthermore, the 
change in legal form will have no effect on the stock exchange listing of Cherry AG 
and the trading of the shares on the stock exchange. Shareholders who object to the 
change in legal form will not be offered any cash compensation because such an offer 
is not provided for by law.  

1.4 Cherry SE will, like Cherry AG, have a two-tier management system, consisting of a 
Management Board (see clause 6) and a Supervisory Board (see clause 7). 

1.5 Pursuant to Article 16(1) SE Regulation, the change in legal form takes effect upon 
registration in the Commercial Register of Munich Local Court, which has jurisdiction 
for Cherry AG (“Conversion Date”). 

2. Company name, registered office, registered share capital and shareholder 
structure of Cherry SE 

2.1 The name of the SE is “Cherry SE”. 

2.2 The registered office of Cherry SE will continue to be located in Munich, Germany. 
The head office of Cherry SE will also continue to be located in Munich, Germany, and 
the business address of Cherry SE will continue to be Einsteinstrasse 174, c/o Design 
Offices Bogenhausen, 81677 Munich, Germany. 
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2.3 The entire registered share capital of Cherry AG in the amount existing on the 
Conversion Date (currently EUR 24,300,000.00) and in the division existing on the 
Conversion Date (currently 24,300,000 no-par value shares) into no-par value bearer 
shares without a nominal value will become the registered share capital of Cherry SE. 

2.4 The persons and companies that are shareholders of Cherry AG on the Conversion 
Date will become shareholders of Cherry SE as a result of the change of the legal form, 
namely to the same extent and with the same number of no-par value bearer shares 
in the share capital of Cherry SE as they hold in the share capital of Cherry AG directly 
on the Conversion Date. The notional amount of each no-par value share in the share 
capital (currently EUR 1.00) will remain as it exists directly on the Conversion Date.  

2.5 The shares of Cherry AG are recorded in global share certificates. These will be 
replaced by global share certificates in the name of Cherry SE following the 
effectiveness of the change of the legal form. 

3. Articles of Association and capital of Cherry SE 

3.1 Cherry SE will receive the Articles of Association (“SE Articles”) that are attached this 
these Draft Terms of Conversion as an Annex, which form a constituent part of these 
Draft Terms of Conversion. In the event of any discrepancy or contradiction between 
the English version and the German version of the SE Articles, the German version 
will prevail over the English version.  

3.2 The amount of registered share capital and the division of the registered share capital 
of Cherry SE into no-par value shares pursuant to Article 4(1) and Article 4(2) of the 
SE Articles on the Conversion Date correspond to the amount of registered share 
capital and the division of the registered share capital of Cherry AG into no-par value 
shares pursuant to Article 4(1) and Article 4(2) of the AG Articles. 

3.3 On the Conversion Date, the authorised capital (Authorised Capital; entered in the 
commercial register as Authorised Capital 2021/I) of Cherry AG still existing in an 
amount of EUR 10,000,000.00 pursuant to Article 4(3) of the AG Articles at the time 
of the preparation of these Draft Terms of Conversion will be converted into 
Authorised Capital 2021/I of Cherry SE in the amount existing on the Conversion Date 
by Article 4(3) of the SE Articles and the amount of the Authorised Capital 2021/I of 
Cherry SE will then correspond pursuant to Article 4(3) of the SE Articles to the 
amount of the still existing Authorised Capital pursuant to Article 4(3) of the AG 
Articles. 

3.4 Furthermore, on the Conversion Date, the conditional capital (Conditional Capital; 
entered in the commercial register as Conditional Capital 2021/I) of Cherry AG 
existing on the Conversion Date in an amount of EUR 10,000,000.00 pursuant to 
Article 4(4) of the AG Articles at the time of the preparation of these Draft Terms of 
Conversion will be converted into Conditional Capital of Cherry SE in the amount 
existing on the Conversion Date by Article 4(4) of the SE Articles and the amount of 
the Conditional Capital 2021/I of Cherry SE will then correspond to the amount of the 
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existing Conditional Capital pursuant to Article 4(4) of the AG Articles in accordance 
with Article 4(4) of the SE Articles. 

3.5 Any and all changes prior to the Conversion Date regarding the amount and division 
of the registered share capital of Cherry AG or the existing authorised or conditional 
capital based on prior utilisations thereof also apply to Cherry SE. 

3.6 The Supervisory Board of Cherry AG (and in the alternative the Supervisory Board of 
Cherry SE) is authorised and at the same time instructed to make any amendments 
to the version of the SE Articles attached as an Annex which are necessary so that the 
capital ratios of Cherry AG set out in Article 4 of the AG Articles immediately prior to 
the Conversion Date are accurately reflected in Article 4 of the SE Articles for Cherry 
SE, prior to the application of Cherry SE for registration in the commercial register of 
the competent Munich Local Court.  

4. Continued validity of resolutions of the General Meeting of Cherry AG 

4.1 The authorisation granted by the extraordinary General Meeting of Cherry AG on 23 
June 2021 (Deed Roll No. H 2719/21 of notary Sebastian Herrler, Munich) under 
agenda item 2a) to issue bearer or registered option bonds and/or convertible bonds, 
profit rights and/or profit bonds (or a combination of these instruments) (together 
“Bonds”) in a total nominal amount of up to EUR 400,000,000.00 with the possibility 
to exclude subscription rights (“Bond Authorisation”) is valid until 22 June 2026 
inclusive. Provided that the conversion of Cherry AG into the legal form of an SE has 
taken place by this date, the Bond Authorisation will thus continue to apply to the 
Management Board of Cherry SE to the extent that it exists on the Conversion Date 
and has not been utilised. In order to service claims arising from the Bonds issued 
under the Bond Authorisation, the extraordinary General Meeting of Cherry AG of 23 
June 2021 created the Conditional Capital under agenda item 2b), which exists in an 
amount of EUR 10,000,000.00 in accordance with Article 4(4) of the AG Articles at the 
time of the preparation of these Draft Terms of Conversion. The Conditional Capital 
will become the Conditional Capital 2021/I of Cherry SE in the amount existing at the 
Conversion Date by virtue of Article 4(4) of the SE Articles. 

4.2 The authorisation granted by the extraordinary General Meeting of Cherry AG on 23 
June 2021 (Deed Roll No. H 2719/21 of notary Sebastian Herrler, Munich) under 
agenda item 3 to acquire and use treasury shares in accordance with section 71(1) 
no. 8 of the German Stock Corporation Act (Aktiengesetz, AktG), including the 
authorisation to redeem acquired treasury shares and to reduce capital and to 
exclude subscription rights (“Authorisation Resolution”) applies until 22 June 2026. 
Provided that the conversion of Cherry AG into the legal form of an SE has taken place 
by this date, the Authorisation Resolution will thus also continue to apply to the 
Management Board of Cherry SE to the extent that it exists on the Conversion Date 
and has not been utilised. 
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4.3 Furthermore, all other resolutions of the General Meeting of Cherry AG continue to 
apply unchanged to Cherry SE, to the extent that they have not yet been 
implemented on the Conversion Date.  

5. Corporate bodies of Cherry SE, two-tier system 

Pursuant to Article 6(1) of the SE Articles, Cherry SE will have a two-tier management 
system consisting of a “management organ” (Management Board) within the 
meaning of point (b) of Article 38, Article 39(1) SE Regulation and a “supervisory 
organ” (Supervisory Board) within the meaning of point (b) of Article 38, Article 40(1) 
SE Regulation. Pursuant to Article 6(2) of the SE Articles, the corporate bodies of 
Cherry SE are therefore, as to date at Cherry AG, the Management Board, the 
Supervisory Board and the General Meeting.  

6. Management Board 

6.1 Pursuant to Article 7(1) of the SE Articles, the Management Board of Cherry SE will 
continue to consist of one or more persons and the number of members of the 
Management Board of Cherry SE will be determined by the Supervisory Board.  

6.2 Notwithstanding the decision-making competence of the future Supervisory Board of 
Cherry SE pursuant to Article 39(2) SE Regulation, it is to be assumed that the current 
members of the Management Board of Cherry AG will be appointed as members of 
the Management Board of Cherry SE. The current members of the Management 
Board of Cherry AG are:  

a) Rolf Unterberger (Chairman of the Management Board),  

b) Bernd Wagner, and 

c) Dr Udo Streller. 

7. Supervisory Board 

7.1 The offices of the elected members of the Supervisory Board of Cherry AG end upon 
the change of the legal form taking effect on the Conversion Date.  

7.2 Pursuant to Article 10(1) of the SE Articles, the Supervisory Board of Cherry SE will 
continue to consist of seven (7) members. All members will continue to be 
representatives of the shareholders pursuant to the second half of the first sentence 
of section 96(1) of the German Stock Corporation Act and as to date elected by the 
General Meeting pursuant to the first sentence of section 101(1) of the German Stock 
Corporation Act. 

7.3 Pursuant to Article 10(2) of the SE Articles, the members of the Supervisory Board of 
Cherry SE are, unless otherwise specified at the time of their election, appointed until 
the end of the General Meeting that adopts a resolution on the formal approval of 
the members’ actions for the fourth fiscal year following the commencement of their 
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term of office, however, for no more than six (6) years. The fiscal year in which the 
term of office begins is not included in this calculation. Re-elections are permissible. 
The term of office of the members of the first Supervisory Board ends at the end of 
the General Meeting that adopts a resolution on the formal approval of the members’ 
acts for the first fiscal year of Cherry SE. 

7.4 It is provided for that the members of the first Supervisory Board of Cherry SE will be 
elected by the General Meeting on 8 June 2022 that resolves on the approval of the 
change in the legal form of Cherry AG into Cherry SE. Under agenda item 10, the 
current members of the Supervisory Board of Cherry AG, 

a) James Burns (currently Deputy Chairperson of the Supervisory Board of Cherry 
AG), 

b) Joachim Coers 

c) Heather Faust 

d) Steven M. Greenberg 

e) Tariq Osman 

f) Dino Sawaya, and 

g) Marcel Stolk (currently Chairperson of the Supervisory Board of Cherry AG) 

will be proposed to this General Meeting for election as members of the first 
Supervisory Board of Cherry SE.  

To the extent that the members of the first Supervisory Board of Cherry SE are not 
elected by the General Meeting of Cherry AG on 8 June 2022 or subsequently resign, 
their appointment will be made by the competent court upon request. 

Marcel Stolk and James Burns intend to stand for re-election as Chairperson of the 
Supervisory Board and Deputy Chairperson of the Supervisory Board, respectively, if 
they are elected. 

7.5 Subject to a deviating resolution of the General Meeting of Cherry AG or any other 
court appointment, the first Supervisory Board of Cherry SE will therefore consist of:  

a) James Burns, 

b) Joachim Coers, 

c) Heather Faust, 

d) Steven M. Greenberg, 
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e) Tariq Osman, 

f) Dino Sawaya, and 

g) Marcel Stolk. 

8. Special rights and special benefits 

8.1 To the extent that third parties have rights to shares in Cherry AG, these rights to the 
shares in the company will continue in the new legal form of the SE.  

8.2 Beyond the shares referred to in clause 2.4 and clause 3.2, no rights will be granted 
to persons within the meaning of section 194(1) no. 5 German Reorganisation Act 
and/or points (f) and (g) of Article 20 SE Regulation and no measures are provided for 
these persons.  

8.3 Attention is drawn to the following as a precaution:  

8.3.1 Special rights (e.g. conversion, option or profit rights) of holders of securities 
other than shares remain unaffected due to the continuity principle and the 
special rights continue unchanged in the legal form of the SE. No special 
measures are provided for holders of such rights.  

8.3.2 Notwithstanding the competence of the future Supervisory Board of Cherry SE, 
it is to be assumed that the current members of the Management Board of 
Cherry AG will be appointed as members of the Management Board of Cherry 
SE (see clause 6). 

8.3.3 The current members of the Supervisory Board of Cherry AG are to be proposed 
for election as members of the first Supervisory Board of Cherry SE. In the event 
of the new election as members of the first Supervisory Board of Cherry SE, the 
current Chairperson of the Supervisory Board, Marcel Stolk and the current 
Deputy Chairperson of the Supervisory Board, James Burns, are to be proposed 
again as the Chairperson and Deputy Chairperson of the Supervisory Board 
respectively (see clause 7). 

8.3.4 The court-appointed independent expert within the meaning of Article 37(6) of 
the SE Regulation, Ernst & Young GmbH Wirtschaftsprüfungsgesellschaft, was 
the auditor of the financial statements and consolidated financial statements 
of Cherry AG or Cherry Holding GmbH respectively from the 2019 fiscal year 
until the 2021 fiscal year. It is intended to propose Ernst & Young GmbH 
Wirtschaftsprüfungsgesellschaft with its registered office in Stuttgart, Essen 
branch, also to the General Meeting which will resolve on 8 June 2022 on the 
approval of the conversion of Cherry AG to Cherry SE by way of change of legal 
form, for selection as auditor of the financial statements and consolidated 
financial statements of Cherry AG and the future Cherry SE respectively. For its 
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work, the court-appointed independent expert receives remuneration from the 
company at standard market rates. 

8.4 Apart from this, no special benefits are granted to persons within the meaning of 
section 194(1) no. 5 German Reorganisation Act and/or points (f) and (g) of 
Article 20(1) SE Regulation and no measures are provided for these persons. 

9. Negotiations on employee involvement  

9.1 In the context of the conversion of Cherry AG into the legal form of an SE, the 
Management Board of Cherry AG will conduct a negotiation procedure in accordance 
with the German Act on the Involvement of Employees in a European Company (SE 
Involvement Act, “SEBG”). The subject of the negotiations is the involvement of 
employees in the SE. In this context, employee involvement means any procedure, 
including information, consultation and participation, by which the employee 
representatives can influence the decision-making of the SE (section 2(8) SEBG). The 
objective of the negotiations is the conclusion of a written agreement on the 
involvement of employees in Cherry SE (“Involvement Agreement”). The 
Management Board will conduct the negotiations with the “special negotiating body” 
of the employees of Cherry AG and its subsidiaries and establishments in the Member 
States (“SNB”) to be formed for these purposes (section 4(1) SEBG). 

9.2 The negotiations may alternatively lead to the following outcomes:  

9.2.1 An Involvement Agreement is concluded by the Management Board of Cherry 
AG and the SNB. 

In this case, the involvement rights of the employees of Cherry SE will be 
governed by this Involvement Agreement. In this context, section 21 SEBG 
stipulates certain minimum contents for the Involvement Agreement. 
Minimum contents of the Involvement Agreement include the following: 

9.2.1.1 Determining the scope of the Involvement Agreement (including 
the companies and establishments located outside the territory of 
the Member States, insofar as these are included in the scope of 
the Involvement Agreement). 

9.2.1.2 In the event that the parties agree to establish an SE works council,  

a) determining its composition, the number of its members and 
allocation of seats including the effects of significant changes 
in the number of employees employed in the SE, 

b) determining of the powers and the procedure for informing 
and consulting the SE works council, 



 

Page 10/17 

c) determining the frequency of its meetings and the financial 
and material resources to be made available, and  

d) determining the date on which the Involvement Agreement 
enters into force and its term and furthermore determining 
the cases in which the Involvement Agreement is to be 
renegotiated including determining the procedure to be 
applied for this. 

9.2.1.3 In the event that an SE works council in not established, 
determining the implementation modalities of the procedure or 
procedures for informing and consulting employees. 

In addition to the minimum contents, the Involvement Agreement can contain 
further provisions in accordance with section 21(3) to (5) SEBG.  

Irrespective of this, however, the Involvement Agreement must observe the 
limits of section 21(6) SEBG, which requires that the Involvement Agreement 
must ensure at least the same extent with regard to all components of 
employee involvement as exists at Cherry AG as the legal entity changing its 
legal form. 

9.2.2 No agreement is reached in the negotiation procedure within the statutory 
negotiation period, which is six months from the establishment of the SNB in 
accordance with section 20 SEBG and can be extended to twelve months by 
mutual agreement. 

In this case, the statutory standard rules pursuant to sections 22 et seqq. SEBG 
apply. Accordingly, pursuant to section 2(1) no. 2 SEBG, an SE works council 
would have to be established at Cherry SE in accordance with section 23 SEBG, 
the task of which would be to ensure that the employees in the SE are informed 
and consulted. It would be responsible for matters concerning the SE itself, one 
of its subsidiaries or one of its establishments in a Member State or which go 
beyond the powers of the competent bodies at the level of the individual 
Member State (section 27 SEBG). The SE works council would have to be 
informed and consulted at least once per calendar year in a joint meeting about 
the development of the business situation and the prospects of Cherry SE 
(section 28 SEBG). In addition, the SE works council would have to be informed 
and consulted about extraordinary circumstances that have a significant impact 
on the interests of employees, also during the course of the year (section 29 
SEBG). 

However, the provisions on employee co-determination by operation of law 
pursuant to sections 35 to 38 SEBG would not apply in the present case, 
because the special requirement pursuant to section 34(1) no. 1 SEBG is not 
fulfilled, since no provision on employee co-determination in the Supervisory 
Board of Cherry AG applied in Cherry AG prior to the change of the legal form. 
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Therefore, in this case, the Supervisory Board of Cherry SE would continue to 
consist only of shareholder representatives, just like the Supervisory Board of 
Cherry AG. 

Pursuant to section 25, first sentence SEBG, the management of Cherry SE 
would have to review every two years whether changes have occurred in the 
SE, its subsidiaries or establishments and whether these changes require a 
different composition of the SE works council. In addition, four years after its 
establishment, the SE works council would have to adopt a resolution on 
whether an Involvement Agreement should be negotiated or whether the 
previous arrangement should continue to apply (section 26(1) SEBG). 

9.2.3 The SNB resolves pursuant to section 16(1) SEBG not to enter into negotiations 
or to break off negotiations that have begun.  

Such a resolution would terminate the negotiation procedure without the 
statutory standard rules applying, so that no SE works council would have to be 
established at Cherry SE (see section 16(2) SEBG). In this case, the Supervisory 
Board of Cherry SE would continue to consist only of representatives of the 
shareholders, as is the case with the Supervisory Board of Cherry AG.  

9.3 Pursuant to Article 12(2) SE Regulation, Cherry SE can only be registered in the 
commercial register and the change of the legal form can therefore only become 
effective if either the Involvement Agreement has been concluded or the SNB has 
adopted a resolution not to enter into or to terminate negotiations or the negotiation 
period has expired without an agreement having been reached on the Involvement 
Agreement.  

9.4 The Management Board of Cherry AG initiated the procedure for the involvement of 
employees in Cherry SE on 18 January 2022 in accordance with the provisions of the 
SEBG by letter to inform the employees or the employee representatives of Cherry 
AG, the affected subsidiaries and establishments about the intended conversion and 
request the formation of the SNB. The letter provided in particular information 
pursuant to section 4(3) SEBG, i.e. the identity and structure of Cherry AG, its affected 
subsidiaries and affected establishments and their distribution among the Member 
States referred to in section 9.5, the employee representative bodies existing at these 
subsidiaries and establishments, the number of employees employed (both in total 
and differentiated by companies and establishments) as well as the number of 
employees entitled to co-determination rights in the corporate bodies of these 
companies.  

9.5 The SNB is comprised of employee representatives from all Member States. The 
formation and composition of the SNB is in principle governed by German law 
(sections 4 to 7 SEBG). The allocation of the seats on the SNB to the Member States 
is governed by section 5(1) of the SEBG for the establishment of an SE with its 
registered office in Germany. Each Member State in which the Cherry Group has 
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employees receives at least one seat on the SNB. The number of seats allocated to a 
Member State increases by one seat each time the number of employees in that 
Member State exceeds the thresholds of 10%, 20%, 30%, etc., in each case in relation 
to the total number of employees of the Cherry Group employed in all Member 
States. 

According to these requirements and on the basis of the number of employees of the 
Cherry Group in the Member States at the time the employees or employee 
representatives were informed on 18 January 2022, the Member States will have a 
total of 13 seats, which will be allocated as follows:  

Member State Number of 
employees 

Percentage of employees (rounded) 
in relation to the total number of 
employees in all Member States 

Number 
of seats 
on SNB 

Germany 407 91.46% 10 

Sweden 1 0.22% 1 

France 4 0.90% 1 

Austria 33 7.42% 1 

Total: 445 100% 13 

 

9.6 The election or appointment of the members of the SNB from the individual Member 
States was carried out in accordance with the respective Member State provisions 
implementing Council Directive 2001/86/EC of 8 October 2001 supplementing the 
Statute for a European company with regard to the involvement of employees. 

9.6.1 In Germany, the members of the SNB were elected in accordance with section 8 
SEBG by an election committee in a direct and secret vote. Since only one 
corporate group, the Cherry Group, is involved in setting up Cherry SE and there 
is no group works council or general works council, the election committee in 
accordance with the first sentence of section 8(2) SEBG was made up of the 
members of the works council formed in the joint operation between Cherry 
AG and Cherry Europe GmbH. This works council also represented the 
remaining domestic establishments and companies of the Cherry Group in 
accordance with the second sentence of section 8(2) SEBG because there were 
no other domestic works councils. In accordance with the second sentence of 
section 8(1) SEBG in conjunction with section 6(3) SEBG, three members of the 
SNB who are themselves union members were to be elected at the suggestion 
of IG Metall as the union represented in the Cherry Group. In addition, in 
accordance with the fifth and sixth sentences of section 8(1), SEBG in 
conjunction with section 6(4) SEBG, one member of the SNB was to be elected 
from among the managerial employees at the suggestion of the managerial 
spokesmen’s committee or, if there is none, the managerial employees. No 
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candidates were proposed for election from among the managerial employees 
and therefore, an election from among the managerial employees could not 
take place due to the lack of candidates to be elected. Thus, the election 
committee elected the following members of the SNB in Germany on 17 March 
2022 in a direct and secret vote: 

Member of SNB Substitute member 

Horst Ott 
(representative IG Metall) 

Udo Fechtner 
(representative IG Metall) 

Sabrina Feige 
(representative IG Metall) 

Sebastian Volk 
(representative IG Metall) 

Undine Memmler 
(representative IG Metall) 

Ralf Götz 
(representative IG Metall) 

Reinhard Leipold 
(Cherry Europe GmbH) 

Substitute members for all elected 
full members in the following order: 

1. Peter Kraus 
(Cherry Europe GmbH) 

2. Heidi Hofmann 
(Cherry AG) 

3. Hans Peter Klein 
(Cherry Europe GmbH) 

Elke Deinzer 
(Cherry AG) 

Sebastian Schraml 
(Cherry Digital Health GmbH) 

Bernhard Frohnhöfer 
(Cherry Europe GmbH) 

Michael Pospischil 
(Cherry Europe GmbH) 

Jörg Wimmer 
(Cherry Europe GmbH) 

Andreas Härtel 
(Cherry Digital Health GmbH) 

9.6.2 In Sweden, one member of the SNB was to be elected in accordance with the 
rules of sections 17-18 of the Swedish Act on Employee Co-Determination in 
the European Company (Sw. Lag (2004:559) om arbetstagarinflytande i 
europabolag). No member of the SNB was elected or appointed in Sweden 
within the time limit of ten (10) weeks following the initiation of the negotiation 
procedure pursuant to the first sentence of section 11(1) SEBG. The Swedish 
seat has therefore remained unoccupied to date. 
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9.6.3 In France, one member of the SNB was to be elected directly by the employees 
in accordance with Article L. 2352-6 and Article D. 2352-11 of the French 
Labour Code (Code du travail). No member of the SNB was elected or appointed 
in France within the time limit of ten (10) weeks following the initiation of the 
negotiation procedure pursuant to the first sentence of section 11(1) SEBG. The 
French seat has therefore remained unoccupied to date. 

9.6.4 In Austria, a member is generally appointed to the SNB from among the works 
council members in accordance with section 217 Employee Representation Act 
(ArbVG) by resolution of the works committee; if there is no works committee, 
the works council performs this task. However, since the relevant Austrian 
subsidiary of Cherry AG currently has no employee representation body, the 
appointment of a member for Austria to the SNB was not possible. The Austrian 
seat has therefore remained unoccupied to date. 

9.6.5 Based on the elections in the relevant Member States, in line with the currently 
applicable provisions the SNB is made up of a total of 10 members. In 
accordance with the second sentence of section 11(2) SEBG, the negotiation 
procedure also takes place if the time limit for the election or appointment of 
the members of the SNB is exceeded due to reasons that the employees are 
responsible for. If and to the extent that members of the SNB are elected or 
appointed following the expiration of the time limit, they are eligible to 
participate in the negotiation procedure at any time pursuant to the second 
sentence of section 11(2) SEBG. 

9.7 If such changes in the structure or number of employees of Cherry AG, the affected 
subsidiaries or the affected establishments occur during the activity of the SNB that 
would change the specific composition of the SNB, the SNB is to be newly constituted 
to reflect this pursuant to section 5(4), first sentence SEBG. Up until the date of the 
signing of these Draft Terms of Conversion, the activity of the SNB has not yet started. 

9.8 Within the period of ten (10) weeks after receipt of the employee information letter 
as provided for in section 11(1), first sentence SEBG, the Management Board of 
Cherry AG was informed or was aware, without undue delay after the election, of the 
names of all members of the SNB from Germany. In Sweden, France and Austria, no 
members of the SNB were elected and thus, no information was provided to the 
Management Board of Cherry AG in this regard. The Management Board informed 
the local works and company management teams and existing employee 
representation bodies about the German SNB member details it had been informed 
of as well as about the fact that no members of the SNB had been elected in the other 
Member States. 

9.9 The Management Board of Cherry AG invited the SNB members in a letter dated 
30 March 2022, which was sent to the elected members of the SNB on 31 March 
2022, to their inaugural meeting, which is planned to take place on 13 April 2022. On 
the inauguration day, negotiations start between the Management Board of Cherry 
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AG and the SNB about entering into an Involvement Agreement. A period of six 
months for negotiation is provided for in principle in section 20(1) SEBG. The 
negotiations have not yet started at the time of notarisation of these Draft Terms of 
Conversion. 

9.10 The costs incurred by the formation and activities of the SNB are borne by Cherry AG 
and, after the Conversion Date, by Cherry SE. 

10. Other consequences for employees and their representatives 

10.1 Apart from the future involvement of the employees in Cherry SE as described in 
section 9 above, the change in legal form will have no effect on the involvement rights 
of the employees of Cherry AG or the Cherry Group. 

10.2 The employment relationships of the employees of Cherry AG and the Cherry Group 
will remain unaffected by the change in legal form into an SE and all rights and 
obligations of the employees under these existing employment relationships will 
continue to exist unchanged. Since the conversion into the legal form of an SE does 
not involve a change of legal entity, there is no transfer of an undertaking with regard 
to the employees of Cherry AG and section 613a German Civil Code does not apply 
to the change in legal form.  

10.3 The employees of the Cherry Group as a whole are not affected by a transfer of their 
employment relationship as a result of the conversion of Cherry AG into the legal 
form of an SE. Also, all rights and obligations of the employees of the affected 
subsidiaries or the affected establishments arising from the existing employment 
relationships remain unaffected by the change in the legal form.  

10.4 The existence, composition and term of office of employee representative bodies at 
the level of the establishment or company will not be affected by the change in legal 
form. A European works council has not been formed at the Cherry Group and 
therefore does not cease to exist as a result of the change in the legal form pursuant 
to section 47(1) no. 2 SEBG. Existing collective agreements are also not affected by 
the change in legal form.  

10.5 In connection with or due to the conversion into the legal form of an SE, no further 
measures are envisaged that will have consequences for the employees and their 
representative bodies.  

11. Auditors 

Ernst & Young GmbH Wirtschaftsprüfungsgesellschaft, with registered office in 
Stuttgart, Essen branch, are appointed as the auditors of the financial statements and 
the consolidated financial statements for the first fiscal year of Cherry SE and, in the 
event of a review of additional interim financial information to be prepared until the 
Annual General Meeting in the fiscal year following the first fiscal year of Cherry SE, 
as the auditors for such review. The first fiscal year of Cherry SE is the calendar year 
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in which the change of legal form of Cherry AG into Cherry SE is entered in the 
commercial register of Munich Local Court with jurisdiction for Cherry AG.  

12. Costs 

Cherry AG bears the costs incurred in connection with the notarisation of these Draft 
Terms of Conversion as well as their preparation and implementation up to the 
amount of EUR 400,000.00 stipulated in Article 25(2) of the SE Articles. 

 

*****  
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Annex to the Draft Terms of Conversion  

regarding the change in legal form of 

Cherry AG 
with its registered office in Munich 

to the legal form of a European company (Societas Europaea, SE) 

 – Articles of Association of Cherry SE –  























































 

 

Annex 2 

General Terms and Conditions of Ernst & Young GmbH Wirtschaftsprüfungsgesellschaft in the 

version as of October 2021 



 

 

Special Engagement Terms 

for Assurance and Related Services of 

Ernst & Young GmbH 

Wirtschaftsprüfungsgesellschaft 

 
as of 1 October 2019 

 

Preamble 

These engagement terms of Ernst & Young GmbH 

Wirtschaftsprüfungsgesellschaft (“EY GmbH”) supplement and 

specify the General Engagement Terms for Wirtschaftsprüfer and 

Wirtschaftsprüfungsgesellschaften [German Public Auditors and 

Public Audit Firms] as issued by the Institute of Public Auditors in 

Germany [“Institut der Wirtschaftsprüfer e.V.”: IDW] (in the version 

attached to the engagement agreement/engagement letter) and take 

precedence over the latter. They are subordinate to any engagement 

agreement or engagement letter. The engagement 

agreement/engagement letter together with all enclosures 

constitutes the “Entire Engagement Terms”. 

A. Supplementary provisions for audits of financial statements 

in accordance with Sec. 317 HGB [“Handelsgesetzbuch”: Ger-

man Commercial Code] and comparable audits in accordance 

with national and international standards on auditing 

EY GmbH will conduct the audit in accordance with Sec. 317 HGB 

and German generally accepted standards for the audit of financial 

statements promulgated by the IDW. As such, EY GmbH will plan 

and design the audit in accordance with professional standards such 

that misstatements materially affecting the subject of the audit 

according to the engagement letter are detected with reasonable 

assurance. 

EY GmbH will perform all procedures that it deems necessary under 

the circumstances to judge in what form the opinion stipulated by 

Sec. 322 HGB [“Handelsgesetzbuch”: German Commercial Code] 

and German generally accepted standards for the audit of financial 

statements can be rendered on the subject matter of the audit. EY 

GmbH will report on the subject matter of the audit as is customary 

in German professional practice. In order to determine the nature, 

timing and scope of audit procedures, EY GmbH will review and 

evaluate the system of internal accounting controls to the extent that 

it deems necessary, in particular where it serves to ensure proper 

accounting. As is customary, EY GmbH will conduct audit 

procedures on a test basis; this entails an unavoidable risk that even 

material misstatements may not be discovered in an audit performed 

according to professional standards. Therefore, EY GmbH’s audit 

will not necessarily detect any incidences of fraud or other 

irregularities. EY GmbH points out that an audit is not designed to 

detect any incidences of fraud or other irregularities which do not 

affect the compliance of the subject matter of the audit with the 

applicable financial reporting framework. Any such matters detected 

by EY GmbH in the course of the audit will, however, be brought to 

the attention of EY GmbH’s client (“Client”) immediately.  

The above statements on audit objectives and methods apply by 

analogy to other audits which are performed in accordance with 

national or international standards on auditing.  

It is the responsibility of the legal representatives of the Client to 

correct material errors in the subject of the audit and to confirm in the 

representation letter to EY GmbH that the effects of any uncorrected 

errors that EY GmbH finds in the course of the current engagement 

are immaterial – both individually and in their entirety – for the subject 

matter of the audit. 

B. Engagement 

In the course of the engagement and to protect the economic 

interests of the Client, documents of legal relevance that are directly 

associated with the Client may be made available to EY GmbH. EY 

GmbH emphasizes that it assumes no obligation to provide legal 

advice or a legal review and that this engagement does not include 

general legal advice; accordingly, the Client should submit any 

standard wording made available by EY GmbH in connection with 

the performance of the engagement to its own legal counsel for a 

conclusive legal review. The Client is responsible for all 

management decisions relating to the services performed by EY 

GmbH and the use of the work product and for determining whether 

the services performed by EY GmbH are appropriate for the Client’s 

own internal purposes. 

C. Access to information 

The Client’s management is responsible for ensuring that EY GmbH 

has unrestricted access to the records, documents and other 

information necessary for the engagement. The same applies to the 

presentation of any other information (e.g., annual report, declaration 

of compliance in accordance with Sec. 161 AktG [“Aktiengesetz”: 

German Stock Corporation Act]) published by the Client together 

with the financial statements and any accompanying management 

report. The Client shall provide such information in good time before 

the auditor’s report is issued or as soon as it becomes available. The 

information provided to EY GmbH by the Client or on behalf of the 

Client (“Client Information”) shall be complete.  

D. Involvement of EY Firms and third parties 

EY GmbH may subcontract portions of the services to other 

members of the global network of EY firms (“EY Firms”), as well as 

to other service providers, who may deal with the Client directly. 

Nevertheless, EY GmbH alone will be responsible to the Client for 

the work product relating to the engagement, the performance of the 

services and any other obligations under the engagement 

agreement. 

Thus the Client may not make a contractual claim or bring 

proceedings arising from the provision of the services or otherwise 

based on the engagement agreement against any other EY Firm or 

EY GmbH’s or its subcontractors, members, shareholders, directors, 

officers, partners, principals or employees (“EY Persons”). The 

Client shall make any contractual claim or bring such proceedings 

only against EY GmbH. EY Firms and EY Persons are entitled to 

invoke this claim. 

In line with current legislation, EY GmbH is entitled, for the purpose 

of  

(a) rendering services of EY GmbH 

(b) complying with ethical and regulatory requirements 

(c) investigating conflicts of interest 

(d) risk management and quality assurance 

(e) internal accounting as well as rendering other administrative 

and IT support services 

(lit. (a)-(e) collectively “Purposes of Processing”), to pass on Client 

Information to other EY Firms, EY Persons and external service 

providers of EY GmbH, EY Firms or EY Persons (“Service 

Providers”) who may collect, use, transfer, store or otherwise 

process (collectively “process”) such data in the various jurisdictions 

in which they operate (office locations of EY Firms are listed at 

www.ey.com). 

EY GmbH is liable to the Client for ensuring that the Client 

Information remains confidential, regardless of whoever processes it 

on behalf of EY GmbH. 



 

 

E. Intellectual Property Rights 

EY GmbH may use data, software, designs, utilities, tools, models, 

systems and other methodologies and know-how (“Materials”) that 

EY GmbH owns in performing the services. Notwithstanding the 

delivery of any reports, EY GmbH retains all intellectual property 

rights in the Materials (including any improvements or knowledge 

developed while performing the services), and in any working papers 

compiled in connection with the Services (but not Client Information 

reflected in them). 

F. intentionally left blank 

G. Indemnification 

The Client shall indemnify EY GmbH against all claims by third 

parties (including affiliates) and resulting liabilities, losses, damages, 

costs and expenses (including reasonable external legal costs) 

arising out of the third party’s use of or reliance on any work product 

disclosed to it by or through the Client or at the Client’s request. The 

Client shall have no obligation hereunder to the extent that EY GmbH 

has specifically authorized, in writing, the third party’s reliance on the 

work product. 

H. Electronic mail (e-mail) 

The parties may use electronic media to correspond or transmit 

information and such use will not in itself constitute a breach of any 

confidentiality obligations. The parties acknowledge that sending 

information and documents in electronic form (in particular by e-mail) 

entails risks (e.g., unauthorized access by third parties).  

No changes may be made to any documents sent by EY GmbH 

electronically and no documents may be distributed electronically to 

third parties without the prior written approval of EY GmbH.  

I. Data protection 

For the Purposes of Processing mentioned under lit. D, EY GmbH 

and other EY Firms, EY Persons and Service Providers are entitled 

to process Client Information attributable to particular persons 

(“Personal Data”) in the various jurisdictions in which they operate. 

The transmission of Personal Data within the global network of Ernst 

& Young firms is subject to the EY Binding Corporate Rules 

(available at www.ey.com/bcr). EY GmbH processes Personal Data 

in accordance with applicable law and ethical requirements, 

observing in particular national (BDSG: [“Bundesdatenschutz-

gesetz”: German Data Protection Act]) and European data protection 

regulations. EY GmbH also requires Service Providers that process 

Personal Data on EY GmbH’s behalf to adhere to such requirements. 

Client warrants that it has the authority to provide the Personal Data 

to EY GmbH in connection with the performance of the services and 

that the Personal Data provided to EY GmbH has been processed in 

accordance with applicable law. 

J. SmartExporter 

In case EY GmbH will use the data extraction tool (“SmartExporter”) 

as set out in Section “A. Scope of service” of the engagement 

agreement, Client has elected to obtain the data extraction software 

SmartExporter from Audicon in connection with the provision of audit 

services to Client by EY GmbH. Client’s use of any license key 

provided to Client is limited to be used in connection with the receipt 

of such audit services, and is conditional upon Client’s acceptance 

of any terms and conditions that accompany the SmartExporter 

downloads, as well as the following additional terms. 

1. SmartExporter is certified by SAP®. Certificates and other 

documentation can be downloaded from Audicon’s website. 

SmartExporter is a third party tool, developed and provided by 

Audicon. Therefore EY GmbH cannot take over a legal liability and 

responsibility as to the quality of the software or that it will work as 

intended or be error-free. 

2. It is not EY GmbH’s intent to recommend or otherwise endorse the 

use of the software as the only way or solution to extract data 

relevant for the provision of EY GmbH’s services from Client’s ERP 

system. If Client decides that Client does not wish to download and 

install the software, or does not wish to use it in the manner 

necessary, please let EY GmbH know and EY GmbH will work 

together to find an alternative solution.  

3. Client agrees that Client will use Client’s own skills and judgement 

in choosing to download and install the SmartExporter software, 

and that Client will follow Client’s own usual internal testing 

procedures before deploying the software on a productive system.  

4. Client agrees that the EY Firms may share Client’s contact details 

with Audicon to permit Audicon to contact Client with updates to 

the SmartExporter software, including security patches, as 

necessary.  

5. Client agrees that Client will ensure proper licensing of Client’s 

SAP software, and Client acknowledges that depending on the 

nature of Client’s agreement with SAP, SAP may request licensing 

for indirect use of SAP software.  

6. Upon using the license key to activate the software, Client is 

permitted to use the software solely to enable EY GmbH to provide 

services to Client under the license granted to EY GmbH by 

Audicon. Client shall not use the software, or any output of the 

software (including data extracted using it) for any other purpose. 

K. Scope of application  

The provisions contained in the Entire Engagement Terms – 

including the provision relative to liability – shall also apply to all other 

future work for the Client unless separate arrangements are made 

relative to such engagements or they are covered by general 

agreements, or German or foreign legal or official requirements that 

are binding for EY GmbH conflict with individual provisions in the 

Client’s favor. 

The services of EY GmbH are governed exclusively by the terms and 

conditions set forth in the Entire Engagement Terms; no other terms 

and conditions are part of the contractual agreement unless the 

Client has expressly and specifically agreed otherwise with EY 

GmbH in writing. The Client’s general terms and conditions of 

purchase, to which reference is made in automated purchase orders, 

shall not apply even if EY GmbH does not expressly object or EY 

GmbH begins rendering the services without reservation. 

L. Court of competent jurisdiction 

Any dispute relating to the engagement or the services provided 

thereunder shall be subject to the exclusive jurisdiction of the courts 

of Stuttgart, Germany, or, at EY GmbH’s discretion, (i) the court 

located where the EY GmbH office that conducted the main part of 

the work is registered or (ii) the courts located where the Client is 

registered.  

http://www.ey.com/bcr


[Translator's notes are in square brackets]

General Engagement Terms
for

Wirtschaftsprüfer and Wirtschaftsprüfungsgesellschaften
[German Public Auditors and Public Audit Firms]

as of January 1, 2017

1. Scope of application

(1) These engagement terms apply to contracts between German Public
Auditors (Wirtschaftsprüfer) or German Public Audit Firms
(Wirtschaftsprüfungsgesellschaften) – hereinafter collectively referred to as
”German Public Auditors” – and their engaging parties for assurance
services, tax advisory services, advice on business matters and other
engagements except as otherwise agreed in writing or prescribed by a
mandatory rule.

(2) Third parties may derive claims from contracts between German Public
Auditors and engaging parties only when this is expressly agreed or results
from mandatory rules prescribed by law. In relation to such claims, these
engagement terms also apply to these third parties.

2. Scope and execution of the engagement

(1) Object of the engagement is the agreed service – not a particular
economic result. The engagement will be performed in accordance with the
German Principles of Proper Professional Conduct (Grundsätze ord-
nungsmäßiger Berufsausübung). The German Public Auditor does not
assume any management functions in connection with his services. The
German Public Auditor is not responsible for the use or implementation of
the results of his services. The German Public Auditor is entitled to make
use of competent persons to conduct the engagement.

(2) Except for assurance engagements (betriebswirtschaftliche Prüfungen),
the consideration of foreign law requires an express written agreement.

(3) If circumstances or the legal situation change subsequent to the release
of the final professional statement, the German Public Auditor is not obli-
gated to refer the engaging party to changes or any consequences result-
ing therefrom.

3. The obligations of the engaging party to cooperate

(1) The engaging party shall ensure that all documents and further infor-
mation necessary for the performance of the engagement are provided to
the German Public Auditor on a timely basis, and that he is informed of all
events and circumstances that may be of significance to the performance
of the engagement. This also applies to those documents and further
information, events and circumstances that first become known during the
German Public Auditor’s work. The engaging party will also designate
suitable persons to provide information.

(2) Upon the request of the German Public Auditor, the engaging party
shall confirm the completeness of the documents and further information
provided as well as the explanations and statements, in a written statement
drafted by the German Public Auditor.

4. Ensuring independence

(1) The engaging party shall refrain from anything that endangers the
independence of the German Public Auditor’s staff. This applies throughout
the term of the engagement, and in particular to offers of employment or to
assume an executive or non-executive role, and to offers to accept en-
gagements on their own behalf.

(2) Were the performance of the engagement to impair the independence
of the German Public Auditor, of related firms, firms within his network, or
such firms associated with him, to which the independence requirements
apply in the same way as to the German Public Auditor in other engage-
ment relationships, the German Public Auditor is entitled to terminate the
engagement for good cause.

5. Reporting and oral information

To the extent that the German Public Auditor is required to present results
in writing as part of the work in executing the engagement, only that written
work is authoritative. Drafts are non-binding. Except as otherwise agreed,
oral statements and explanations by the German Public Auditor are binding
only when they are confirmed in writing. Statements and information of the
German Public Auditor outside of the engagement are always non-binding.

6. Distribution of a German Public Auditor‘s professional statement

(1) The distribution to a third party of professional statements of the Ger-
man Public Auditor (results of work or extracts of the results of work wheth-
er in draft or in a final version) or information about the German Public
Auditor acting for the engaging party requires the German Public Auditor’s
written consent, unless the engaging party is obligated to distribute or
inform due to law or a regulatory requirement.

(2) The use by the engaging party for promotional purposes of the German
Public Auditor’s professional statements and of information about the
German Public Auditor acting for the engaging party is prohibited.

7. Deficiency rectification

(1) In case there are any deficiencies, the engaging party is entitled to
specific subsequent performance by the German Public Auditor. The
engaging party may reduce the fees or cancel the contract for failure of
such subsequent performance, for subsequent non-performance or unjusti-
fied refusal to perform subsequently, or for unconscionability or impossibil-
ity of subsequent performance. If the engagement was not commissioned
by a consumer, the engaging party may only cancel the contract due to a
deficiency if the service rendered is not relevant to him due to failure of
subsequent performance, to subsequent non-performance, to unconscion-
ability or impossibility of subsequent performance. No. 9 applies to the
extent that further claims for damages exist.

(2) The engaging party must assert a claim for the rectification of deficien-
cies in writing (Textform) [Translators Note: The German term “Textform”
means in written form, but without requiring a signature] without delay.
Claims pursuant to paragraph 1 not arising from an intentional act expire
after one year subsequent to the commencement of the time limit under the
statute of limitations.

(3) Apparent deficiencies, such as clerical errors, arithmetical errors and
deficiencies associated with technicalities contained in a German Public
Auditor’s professional statement (long-form reports, expert opinions etc.)
may be corrected – also versus third parties – by the German Public
Auditor at any time. Misstatements which may call into question the results
contained in a German Public Auditor’s professional statement entitle the
German Public Auditor to withdraw such statement – also versus third
parties. In such cases the German Public Auditor should first hear the
engaging party, if practicable.

8. Confidentiality towards third parties, and data protection

(1) Pursuant to the law (§ [Article] 323 Abs 1 [paragraph 1] HGB [German
Commercial Code: Handelsgesetzbuch], § 43 WPO [German Law regulat-
ing the Profession of Wirtschaftsprüfer: Wirtschaftsprüferordnung], § 203
StGB [German Criminal Code: Strafgesetzbuch]) the German Public
Auditor is obligated to maintain confidentiality regarding facts and circum-
stances confided to him or of which he becomes aware in the course of his
professional work, unless the engaging party releases him from this confi-
dentiality obligation.

(2) When processing personal data, the German Public Auditor will observe
national and European legal provisions on data protection.

9. Liability

(1) For legally required services by German Public Auditors, in particular
audits, the respective legal limitations of liability, in particular the limitation
of liability pursuant to § 323 Abs. 2 HGB, apply.

(2) Insofar neither a statutory limitation of liability is applicable, nor an
individual contractual limitation of liability exists, the liability of the German
Public Auditor for claims for damages of any other kind, except for dam-
ages resulting from injury to life, body or health as well as for damages that
constitute a duty of replacement by a producer pursuant to § 1 ProdHaftG
[German Product Liability Act: Produkthaftungsgesetz], for an individual
case of damages caused by negligence is limited to € 4 million pursuant to
§ 54 a Abs. 1 Nr. 2 WPO.

(3) The German Public Auditor is entitled to invoke demurs and defenses
based on the contractual relationship with the engaging party also towards
third parties.
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(4) When multiple claimants assert a claim for damages arising from an
existing contractual relationship with the German Public Auditor due to the
German Public Auditor’s negligent breach of duty, the maximum amount
stipulated in paragraph 2 applies to the respective claims of all claimants
collectively.

(5) An individual case of damages within the meaning of paragraph 2 also
exists in relation to a uniform damage arising from a number of breaches of
duty. The individual case of damages encompasses all consequences from
a breach of duty regardless of whether the damages occurred in one year
or in a number of successive years. In this case, multiple acts or omissions
based on the same source of error or on a source of error of an equivalent
nature are deemed to be a single breach of duty if the matters in question
are legally or economically connected to one another. In this event the
claim against the German Public Auditor is limited to € 5 million. The
limitation to the fivefold of the minimum amount insured does not apply to
compulsory audits required by law.

(6) A claim for damages expires if a suit is not filed within six months
subsequent to the written refusal of acceptance of the indemnity and the
engaging party has been informed of this consequence. This does not
apply to claims for damages resulting from scienter, a culpable injury to life,
body or health as well as for damages that constitute a liability for replace-
ment by a producer pursuant to § 1 ProdHaftG. The right to invoke a plea
of the statute of limitations remains unaffected.

10. Supplementary provisions for audit engagements

(1) If the engaging party subsequently amends the financial statements or
management report audited by a German Public Auditor and accompanied
by an auditor's report, he may no longer use this auditor’s report.

If the German Public Auditor has not issued an auditor's report, a reference
to the audit conducted by the German Public Auditor in the management
report or any other public reference is permitted only with the German
Public Auditor’s written consent and with a wording authorized by him.

(2) lf the German Public Auditor revokes the auditor's report, it may no
longer be used. lf the engaging party has already made use of the auditor's
report, then upon the request of the German Public Auditor he must give
notification of the revocation.

(3) The engaging party has a right to five official copies of the report.
Additional official copies will be charged separately.

11. Supplementary provisions for assistance in tax matters

(1) When advising on an individual tax issue as well as when providing
ongoing tax advice, the German Public Auditor is entitled to use as a
correct and complete basis the facts provided by the engaging party –
especially numerical disclosures; this also applies to bookkeeping en-
gagements. Nevertheless, he is obligated to indicate to the engaging party
any errors he has identified.

(2) The tax advisory engagement does not encompass procedures required
to observe deadlines, unless the German Public Auditor has explicitly
accepted a corresponding engagement. In this case the engaging party
must provide the German Public Auditor with all documents required to
observe deadlines – in particular tax assessments – on such a timely basis
that the German Public Auditor has an appropriate lead time.

(3) Except as agreed otherwise in writing, ongoing tax advice encompasses
the following work during the contract period:

a) preparation of annual tax returns for income tax, corporate tax and
business tax, as well as wealth tax returns, namely on the basis of the
annual financial statements, and on other schedules and evidence
documents required for the taxation, to be provided by the engaging
party

b) examination of tax assessments in relation to the taxes referred to in
(a)

c) negotiations with tax authorities in connection with the returns and
assessments mentioned in (a) and (b)

d) support in tax audits and evaluation of the results of tax audits with
respect to the taxes referred to in (a)

e) participation in petition or protest and appeal procedures with respect
to the taxes mentioned in (a).

In the aforementioned tasks the German Public Auditor takes into account
material published legal decisions and administrative interpretations.

(4) If the German Public auditor receives a fixed fee for ongoing tax advice,
the work mentioned under paragraph 3 (d) and (e) is to be remunerated
separately, except as agreed otherwise in writing.

(5) Insofar the German Public Auditor is also a German Tax Advisor and
the German Tax Advice Remuneration Regulation (Steuerberatungsvergü-
tungsverordnung) is to be applied to calculate the remuneration, a greater
or lesser remuneration than the legal default remuneration can be agreed
in writing (Textform).

(6) Work relating to special individual issues for income tax, corporate tax,
business tax, valuation assessments for property units, wealth tax, as well
as all issues in relation to sales tax, payroll tax, other taxes and dues
requires a separate engagement. This also applies to:

a) work on non-recurring tax matters, e.g. in the field of estate tax, capital
transactions tax, and real estate sales tax;

b) support and representation in proceedings before tax and administra-
tive courts and in criminal tax matters;

c) advisory work and work related to expert opinions in connection with
changes in legal form and other re-organizations, capital increases
and reductions, insolvency related business reorganizations, admis-
sion and retirement of owners, sale of a business, liquidations and the
like, and

d) support in complying with disclosure and documentation obligations.

(7) To the extent that the preparation of the annual sales tax return is
undertaken as additional work, this includes neither the review of any
special accounting prerequisites nor the issue as to whether all potential
sales tax allowances have been identified. No guarantee is given for the
complete compilation of documents to claim the input tax credit.

12. Electronic communication

Communication between the German Public Auditor and the engaging
party may be via e-mail. In the event that the engaging party does not wish
to communicate via e-mail or sets special security requirements, such as
the encryption of e-mails, the engaging party will inform the German Public
Auditor in writing (Textform) accordingly.

13. Remuneration

(1) In addition to his claims for fees, the German Public Auditor is entitled to
claim reimbursement of his expenses; sales tax will be billed additionally.
He may claim appropriate advances on remuneration and reimbursement
of expenses and may make the delivery of his services dependent upon the
complete satisfaction of his claims. Multiple engaging parties are jointly and
severally liable.

(2) If the engaging party is not a consumer, then a set-off against the
German Public Auditor’s claims for remuneration and reimbursement of
expenses is admissible only for undisputed claims or claims determined to
be legally binding.

14. Dispute Settlement

The German Public Auditor is not prepared to participate in dispute settle-
ment procedures before a consumer arbitration board (Verbraucherschlich-
tungsstelle) within the meaning of § 2 of the German Act on Consumer
Dispute Settlements (Verbraucherstreitbeilegungsgesetz).

15. Applicable law

The contract, the performance of the services and all claims resulting
therefrom are exclusively governed by German law.


