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– CONVENIENCE TRANSLATION ONLY –  

 

 

DRAFT TERMS OF CONVERSION 

regarding the change in legal form of  

Cherry AG 
with its registered office in Munich 

to the legal form of a European company (Societas Europaea, SE) 

 

Preamble 

(A) Cherry AG is a stock corporation (Aktiengesellschaft) incorporated under German law 
with its registered office in Munich, entered in the commercial register of Munich 
Local Court under HRB 266697 (hereinafter “Cherry AG”). The head office of Cherry 
AG is located in Munich and the registered business address of Cherry AG is 
Einsteinstrasse 174, c/o Design Offices Bogenhausen, 81677 Munich. 

(B) The registered share capital of Cherry AG is EUR 24,300,000.00 and is divided into 
24,300,000 no-par value bearer shares (shares without a nominal value) each 
proportionally representing EUR 1.00 of the registered share capital. The shares of 
Cherry AG (ISIN DE000A3CRRN9) have been traded on the Regulated Market of the 
Frankfurt Stock Exchange with additional post-admission obligations in the Prime 
Standard sub-segment since 29 June 2021. The shares are also included in over-the-
counter trading on the Berlin, Dusseldorf, Hamburg, Hanover, Munich and Stuttgart 
stock exchanges and are tradable via the XETRA electronic trading platform of 
Deutsche Börse AG.  

(C) Cherry AG is the group parent company and, at the time these Draft Terms of 
Conversion are notarised, has nine (9) direct and indirect subsidiaries (Cherry AG with 
its subsidiaries collectively referred to as the “Cherry Group”). The Cherry Group is a 
globally operating manufacturer of computer input devices and high-end switches for 
mechanical keyboards. The business focuses on mechanical keyboard switches for 
gaming keyboards and various computer input devices which are used in a number 
of applications, mainly in the gaming, offices, industry and cybersecurity sectors as 
well as in solutions for the healthcare sector. Since it was founded in 1953, the Cherry 
Group with its two divisions, Gaming and Professional, has been synonymous with 
innovative, high-quality products developed specifically to meet the needs of its 
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customers. The Professional business unit comprises mainly keyboards, mice and 
keyboard/mouse combinations equipped with multiple features. The business unit 
primarily addresses customers in the Cherry Group’s home market Germany as well 
as customers in France, the UK and the USA.  

(D) In this context, Cherry AG assumes the function of a managing holding company. The 
business purpose of Cherry AG according to Article 2(1) of the Articles of Association 
of Cherry AG (“AG Articles”) in addition to holding, management, acquisition and sale 
of participations in other companies, also the provision of services not subject to 
authorization. This includes in particular administrative and management services, 
including in the areas of finance, human resources, IT, controlling, data protection, 
materials management, order management, logistics and warehouse management, 
strategic and operative purchasing and procurement and customer services. A total 
of nine (9) direct and indirect subsidiaries of Cherry AG are located in Germany and 
in the countries the Cherry Group does business in. The operational business 
activities are carried out by seven (7) of these subsidiaries. The operational 
headquarters of the Cherry Group are located in Auerbach in der Oberpfalz, 
Germany. 

The indirect subsidiaries of Cherry AG include CHERRY S.A.R.L., a limited liability 
company (Société à responsabilité limitée) under the laws of France, registered in the 
Paris Commercial Register (Registre du commerce et des sociétés Paris) under 
No. 325 868 438 with registered business address 52 Boulevard de Sébastopol, 75003 
Paris, France (hereinafter “Cherry S.à.r.l.”). All shares in Cherry S.à.r.l. have been held 
by Cherry Europe GmbH with its registered office in Auerbach, registered in the 
Commercial Register of Amberg Local Court under HRB 5729 (hereinafter “Cherry 
Europe GmbH”), since 1 January 2016. All shares in Cherry Europe GmbH have been 
initially held directly by Cherry Holding GmbH with its registered office in Auerbach, 
registered in the commercial register of Amberg Local Court under HRB 5974, since 
14 November 2016 (initially under the name of GENUI Fünfte Beteiligungsgesellschaft 
mbH; hereinafter “Cherry Holding”). When the merger took effect on 19 April 2021, 
Cherry Holding as the transferring legal entity merged with the subsequent Cherry 
AG (at the time still in its previous legal form of a limited liability company (GmbH) 
under the name of Cherry Holding GmbH or before that, Cherry AcquiCo GmbH), 
which thus holds all shares in Cherry Europe GmbH as sole shareholder. Cherry AG 
thus indirectly holds 100% of the capital and voting rights in Cherry S.à.r.l. and thus 
exercises a controlling influence over Cherry S.à.r.l. Cherry AG has therefore had a 
subsidiary, Cherry S.à.r.l., in another European Union Member State (the Member 
States of the European Union and the other contracting states of the European 
Economic Area hereinafter referred to collectively as the “Member States”) for more 
than two years. Thus, Cherry AG fulfils the requirements of Article 2(4) of Council 
Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European 
company (Societas Europaea, hereinafter “SE”), as amended (“SE Regulation”), for a 
conversion into an SE pursuant to Article 37 SE Regulation. 
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(E) It is intended to convert Cherry AG into the legal form of an SE without transferring 
the registered office in Munich. The legal form of the SE is the only legal form under 
European law available to a listed company with its registered office in Germany. The 
change of the legal form into an SE is intended to express the importance of the 
European and global business activities of Cherry AG and to strengthen the 
positioning of Cherry AG as an international and European company. Through the 
change of the legal form, Cherry AG can continue the growth and the established 
structure under company law with a two-tier management system in the modern and 
European legal form of the SE.  

NOW, THEREFORE, the Management Board of Cherry AG establishes the following Draft 
Terms of Conversion pursuant to Article 37(4) SE Regulation (the above Preamble to these 
Draft Terms of Conversion forms a constituent part thereof): 

1. Change in the legal form of Cherry AG to Cherry SE 

1.1 Pursuant to Article 2(4) and Article 37 SE Regulation, Cherry AG will be converted into 
a European company (Societas Europaea, SE). 

1.2 Pursuant to Article 37(2) SE Regulation, this change in legal form to an SE may not 
result in the winding up of Cherry AG or in the creation of a new legal person. Rather, 
Cherry AG will continue to exist in the legal form of an SE and, due to the preservation 
of the identity of the legal entity, no transfer of assets will take place.  

1.3 The shareholders’ holdings in Cherry AG will continue unchanged. Furthermore, the 
change in legal form will have no effect on the stock exchange listing of Cherry AG 
and the trading of the shares on the stock exchange. Shareholders who object to the 
change in legal form will not be offered any cash compensation because such an offer 
is not provided for by law.  

1.4 Cherry SE will, like Cherry AG, have a two-tier management system, consisting of a 
Management Board (see clause 6) and a Supervisory Board (see clause 7). 

1.5 Pursuant to Article 16(1) SE Regulation, the change in legal form takes effect upon 
registration in the Commercial Register of Munich Local Court, which has jurisdiction 
for Cherry AG (“Conversion Date”). 

2. Company name, registered office, registered share capital and shareholder 
structure of Cherry SE 

2.1 The name of the SE is “Cherry SE”. 

2.2 The registered office of Cherry SE will continue to be located in Munich, Germany. 
The head office of Cherry SE will also continue to be located in Munich, Germany, and 
the business address of Cherry SE will continue to be Einsteinstrasse 174, c/o Design 
Offices Bogenhausen, 81677 Munich, Germany. 



 

Page 4/17 

2.3 The entire registered share capital of Cherry AG in the amount existing on the 
Conversion Date (currently EUR 24,300,000.00) and in the division existing on the 
Conversion Date (currently 24,300,000 no-par value shares) into no-par value bearer 
shares without a nominal value will become the registered share capital of Cherry SE. 

2.4 The persons and companies that are shareholders of Cherry AG on the Conversion 
Date will become shareholders of Cherry SE as a result of the change of the legal form, 
namely to the same extent and with the same number of no-par value bearer shares 
in the share capital of Cherry SE as they hold in the share capital of Cherry AG directly 
on the Conversion Date. The notional amount of each no-par value share in the share 
capital (currently EUR 1.00) will remain as it exists directly on the Conversion Date.  

2.5 The shares of Cherry AG are recorded in global share certificates. These will be 
replaced by global share certificates in the name of Cherry SE following the 
effectiveness of the change of the legal form. 

3. Articles of Association and capital of Cherry SE 

3.1 Cherry SE will receive the Articles of Association (“SE Articles”) that are attached this 
these Draft Terms of Conversion as an Annex, which form a constituent part of these 
Draft Terms of Conversion. In the event of any discrepancy or contradiction between 
the English version and the German version of the SE Articles, the German version 
will prevail over the English version.  

3.2 The amount of registered share capital and the division of the registered share capital 
of Cherry SE into no-par value shares pursuant to Article 4(1) and Article 4(2) of the 
SE Articles on the Conversion Date correspond to the amount of registered share 
capital and the division of the registered share capital of Cherry AG into no-par value 
shares pursuant to Article 4(1) and Article 4(2) of the AG Articles. 

3.3 On the Conversion Date, the authorised capital (Authorised Capital; entered in the 
commercial register as Authorised Capital 2021/I) of Cherry AG still existing in an 
amount of EUR 10,000,000.00 pursuant to Article 4(3) of the AG Articles at the time 
of the preparation of these Draft Terms of Conversion will be converted into 
Authorised Capital 2021/I of Cherry SE in the amount existing on the Conversion Date 
by Article 4(3) of the SE Articles and the amount of the Authorised Capital 2021/I of 
Cherry SE will then correspond pursuant to Article 4(3) of the SE Articles to the 
amount of the still existing Authorised Capital pursuant to Article 4(3) of the AG 
Articles. 

3.4 Furthermore, on the Conversion Date, the conditional capital (Conditional Capital; 
entered in the commercial register as Conditional Capital 2021/I) of Cherry AG 
existing on the Conversion Date in an amount of EUR 10,000,000.00 pursuant to 
Article 4(4) of the AG Articles at the time of the preparation of these Draft Terms of 
Conversion will be converted into Conditional Capital of Cherry SE in the amount 
existing on the Conversion Date by Article 4(4) of the SE Articles and the amount of 
the Conditional Capital 2021/I of Cherry SE will then correspond to the amount of the 
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existing Conditional Capital pursuant to Article 4(4) of the AG Articles in accordance 
with Article 4(4) of the SE Articles. 

3.5 Any and all changes prior to the Conversion Date regarding the amount and division 
of the registered share capital of Cherry AG or the existing authorised or conditional 
capital based on prior utilisations thereof also apply to Cherry SE. 

3.6 The Supervisory Board of Cherry AG (and in the alternative the Supervisory Board of 
Cherry SE) is authorised and at the same time instructed to make any amendments 
to the version of the SE Articles attached as an Annex which are necessary so that the 
capital ratios of Cherry AG set out in Article 4 of the AG Articles immediately prior to 
the Conversion Date are accurately reflected in Article 4 of the SE Articles for Cherry 
SE, prior to the application of Cherry SE for registration in the commercial register of 
the competent Munich Local Court.  

4. Continued validity of resolutions of the General Meeting of Cherry AG 

4.1 The authorisation granted by the extraordinary General Meeting of Cherry AG on 23 
June 2021 (Deed Roll No. H 2719/21 of notary Sebastian Herrler, Munich) under 
agenda item 2a) to issue bearer or registered option bonds and/or convertible bonds, 
profit rights and/or profit bonds (or a combination of these instruments) (together 
“Bonds”) in a total nominal amount of up to EUR 400,000,000.00 with the possibility 
to exclude subscription rights (“Bond Authorisation”) is valid until 22 June 2026 
inclusive. Provided that the conversion of Cherry AG into the legal form of an SE has 
taken place by this date, the Bond Authorisation will thus continue to apply to the 
Management Board of Cherry SE to the extent that it exists on the Conversion Date 
and has not been utilised. In order to service claims arising from the Bonds issued 
under the Bond Authorisation, the extraordinary General Meeting of Cherry AG of 23 
June 2021 created the Conditional Capital under agenda item 2b), which exists in an 
amount of EUR 10,000,000.00 in accordance with Article 4(4) of the AG Articles at the 
time of the preparation of these Draft Terms of Conversion. The Conditional Capital 
will become the Conditional Capital 2021/I of Cherry SE in the amount existing at the 
Conversion Date by virtue of Article 4(4) of the SE Articles. 

4.2 The authorisation granted by the extraordinary General Meeting of Cherry AG on 23 
June 2021 (Deed Roll No. H 2719/21 of notary Sebastian Herrler, Munich) under 
agenda item 3 to acquire and use treasury shares in accordance with section 71(1) 
no. 8 of the German Stock Corporation Act (Aktiengesetz, AktG), including the 
authorisation to redeem acquired treasury shares and to reduce capital and to 
exclude subscription rights (“Authorisation Resolution”) applies until 22 June 2026. 
Provided that the conversion of Cherry AG into the legal form of an SE has taken place 
by this date, the Authorisation Resolution will thus also continue to apply to the 
Management Board of Cherry SE to the extent that it exists on the Conversion Date 
and has not been utilised. 
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4.3 Furthermore, all other resolutions of the General Meeting of Cherry AG continue to 
apply unchanged to Cherry SE, to the extent that they have not yet been 
implemented on the Conversion Date.  

5. Corporate bodies of Cherry SE, two-tier system 

Pursuant to Article 6(1) of the SE Articles, Cherry SE will have a two-tier management 
system consisting of a “management organ” (Management Board) within the 
meaning of point (b) of Article 38, Article 39(1) SE Regulation and a “supervisory 
organ” (Supervisory Board) within the meaning of point (b) of Article 38, Article 40(1) 
SE Regulation. Pursuant to Article 6(2) of the SE Articles, the corporate bodies of 
Cherry SE are therefore, as to date at Cherry AG, the Management Board, the 
Supervisory Board and the General Meeting.  

6. Management Board 

6.1 Pursuant to Article 7(1) of the SE Articles, the Management Board of Cherry SE will 
continue to consist of one or more persons and the number of members of the 
Management Board of Cherry SE will be determined by the Supervisory Board.  

6.2 Notwithstanding the decision-making competence of the future Supervisory Board of 
Cherry SE pursuant to Article 39(2) SE Regulation, it is to be assumed that the current 
members of the Management Board of Cherry AG will be appointed as members of 
the Management Board of Cherry SE. The current members of the Management 
Board of Cherry AG are:  

a) Rolf Unterberger (Chairman of the Management Board),  

b) Bernd Wagner, and 

c) Dr Udo Streller. 

7. Supervisory Board 

7.1 The offices of the elected members of the Supervisory Board of Cherry AG end upon 
the change of the legal form taking effect on the Conversion Date.  

7.2 Pursuant to Article 10(1) of the SE Articles, the Supervisory Board of Cherry SE will 
continue to consist of seven (7) members. All members will continue to be 
representatives of the shareholders pursuant to the second half of the first sentence 
of section 96(1) of the German Stock Corporation Act and as to date elected by the 
General Meeting pursuant to the first sentence of section 101(1) of the German Stock 
Corporation Act. 

7.3 Pursuant to Article 10(2) of the SE Articles, the members of the Supervisory Board of 
Cherry SE are, unless otherwise specified at the time of their election, appointed until 
the end of the General Meeting that adopts a resolution on the formal approval of 
the members’ actions for the fourth fiscal year following the commencement of their 
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term of office, however, for no more than six (6) years. The fiscal year in which the 
term of office begins is not included in this calculation. Re-elections are permissible. 
The term of office of the members of the first Supervisory Board ends at the end of 
the General Meeting that adopts a resolution on the formal approval of the members’ 
acts for the first fiscal year of Cherry SE. 

7.4 It is provided for that the members of the first Supervisory Board of Cherry SE will be 
elected by the General Meeting on 8 June 2022 that resolves on the approval of the 
change in the legal form of Cherry AG into Cherry SE. Under agenda item 10, the 
current members of the Supervisory Board of Cherry AG, 

a) James Burns (currently Deputy Chairperson of the Supervisory Board of Cherry 
AG), 

b) Joachim Coers 

c) Heather Faust 

d) Steven M. Greenberg 

e) Tariq Osman 

f) Dino Sawaya, and 

g) Marcel Stolk (currently Chairperson of the Supervisory Board of Cherry AG) 

will be proposed to this General Meeting for election as members of the first 
Supervisory Board of Cherry SE.  

To the extent that the members of the first Supervisory Board of Cherry SE are not 
elected by the General Meeting of Cherry AG on 8 June 2022 or subsequently resign, 
their appointment will be made by the competent court upon request. 

Marcel Stolk and James Burns intend to stand for re-election as Chairperson of the 
Supervisory Board and Deputy Chairperson of the Supervisory Board, respectively, if 
they are elected. 

7.5 Subject to a deviating resolution of the General Meeting of Cherry AG or any other 
court appointment, the first Supervisory Board of Cherry SE will therefore consist of:  

a) James Burns, 

b) Joachim Coers, 

c) Heather Faust, 

d) Steven M. Greenberg, 
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e) Tariq Osman, 

f) Dino Sawaya, and 

g) Marcel Stolk. 

8. Special rights and special benefits 

8.1 To the extent that third parties have rights to shares in Cherry AG, these rights to the 
shares in the company will continue in the new legal form of the SE.  

8.2 Beyond the shares referred to in clause 2.4 and clause 3.2, no rights will be granted 
to persons within the meaning of section 194(1) no. 5 German Reorganisation Act 
and/or points (f) and (g) of Article 20 SE Regulation and no measures are provided for 
these persons.  

8.3 Attention is drawn to the following as a precaution:  

8.3.1 Special rights (e.g. conversion, option or profit rights) of holders of securities 
other than shares remain unaffected due to the continuity principle and the 
special rights continue unchanged in the legal form of the SE. No special 
measures are provided for holders of such rights.  

8.3.2 Notwithstanding the competence of the future Supervisory Board of Cherry SE, 
it is to be assumed that the current members of the Management Board of 
Cherry AG will be appointed as members of the Management Board of Cherry 
SE (see clause 6). 

8.3.3 The current members of the Supervisory Board of Cherry AG are to be proposed 
for election as members of the first Supervisory Board of Cherry SE. In the event 
of the new election as members of the first Supervisory Board of Cherry SE, the 
current Chairperson of the Supervisory Board, Marcel Stolk and the current 
Deputy Chairperson of the Supervisory Board, James Burns, are to be proposed 
again as the Chairperson and Deputy Chairperson of the Supervisory Board 
respectively (see clause 7). 

8.3.4 The court-appointed independent expert within the meaning of Article 37(6) of 
the SE Regulation, Ernst & Young GmbH Wirtschaftsprüfungsgesellschaft, was 
the auditor of the financial statements and consolidated financial statements 
of Cherry AG or Cherry Holding GmbH respectively from the 2019 fiscal year 
until the 2021 fiscal year. It is intended to propose Ernst & Young GmbH 
Wirtschaftsprüfungsgesellschaft with its registered office in Stuttgart, Essen 
branch, also to the General Meeting which will resolve on 8 June 2022 on the 
approval of the conversion of Cherry AG to Cherry SE by way of change of legal 
form, for selection as auditor of the financial statements and consolidated 
financial statements of Cherry AG and the future Cherry SE respectively. For its 
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work, the court-appointed independent expert receives remuneration from the 
company at standard market rates. 

8.4 Apart from this, no special benefits are granted to persons within the meaning of 
section 194(1) no. 5 German Reorganisation Act and/or points (f) and (g) of 
Article 20(1) SE Regulation and no measures are provided for these persons. 

9. Negotiations on employee involvement  

9.1 In the context of the conversion of Cherry AG into the legal form of an SE, the 
Management Board of Cherry AG will conduct a negotiation procedure in accordance 
with the German Act on the Involvement of Employees in a European Company (SE 
Involvement Act, “SEBG”). The subject of the negotiations is the involvement of 
employees in the SE. In this context, employee involvement means any procedure, 
including information, consultation and participation, by which the employee 
representatives can influence the decision-making of the SE (section 2(8) SEBG). The 
objective of the negotiations is the conclusion of a written agreement on the 
involvement of employees in Cherry SE (“Involvement Agreement”). The 
Management Board will conduct the negotiations with the “special negotiating body” 
of the employees of Cherry AG and its subsidiaries and establishments in the Member 
States (“SNB”) to be formed for these purposes (section 4(1) SEBG). 

9.2 The negotiations may alternatively lead to the following outcomes:  

9.2.1 An Involvement Agreement is concluded by the Management Board of Cherry 
AG and the SNB. 

In this case, the involvement rights of the employees of Cherry SE will be 
governed by this Involvement Agreement. In this context, section 21 SEBG 
stipulates certain minimum contents for the Involvement Agreement. 
Minimum contents of the Involvement Agreement include the following: 

9.2.1.1 Determining the scope of the Involvement Agreement (including 
the companies and establishments located outside the territory of 
the Member States, insofar as these are included in the scope of 
the Involvement Agreement). 

9.2.1.2 In the event that the parties agree to establish an SE works council,  

a) determining its composition, the number of its members and 
allocation of seats including the effects of significant changes 
in the number of employees employed in the SE, 

b) determining of the powers and the procedure for informing 
and consulting the SE works council, 
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c) determining the frequency of its meetings and the financial 
and material resources to be made available, and  

d) determining the date on which the Involvement Agreement 
enters into force and its term and furthermore determining 
the cases in which the Involvement Agreement is to be 
renegotiated including determining the procedure to be 
applied for this. 

9.2.1.3 In the event that an SE works council in not established, 
determining the implementation modalities of the procedure or 
procedures for informing and consulting employees. 

In addition to the minimum contents, the Involvement Agreement can contain 
further provisions in accordance with section 21(3) to (5) SEBG.  

Irrespective of this, however, the Involvement Agreement must observe the 
limits of section 21(6) SEBG, which requires that the Involvement Agreement 
must ensure at least the same extent with regard to all components of 
employee involvement as exists at Cherry AG as the legal entity changing its 
legal form. 

9.2.2 No agreement is reached in the negotiation procedure within the statutory 
negotiation period, which is six months from the establishment of the SNB in 
accordance with section 20 SEBG and can be extended to twelve months by 
mutual agreement. 

In this case, the statutory standard rules pursuant to sections 22 et seqq. SEBG 
apply. Accordingly, pursuant to section 2(1) no. 2 SEBG, an SE works council 
would have to be established at Cherry SE in accordance with section 23 SEBG, 
the task of which would be to ensure that the employees in the SE are informed 
and consulted. It would be responsible for matters concerning the SE itself, one 
of its subsidiaries or one of its establishments in a Member State or which go 
beyond the powers of the competent bodies at the level of the individual 
Member State (section 27 SEBG). The SE works council would have to be 
informed and consulted at least once per calendar year in a joint meeting about 
the development of the business situation and the prospects of Cherry SE 
(section 28 SEBG). In addition, the SE works council would have to be informed 
and consulted about extraordinary circumstances that have a significant impact 
on the interests of employees, also during the course of the year (section 29 
SEBG). 

However, the provisions on employee co-determination by operation of law 
pursuant to sections 35 to 38 SEBG would not apply in the present case, 
because the special requirement pursuant to section 34(1) no. 1 SEBG is not 
fulfilled, since no provision on employee co-determination in the Supervisory 
Board of Cherry AG applied in Cherry AG prior to the change of the legal form. 
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Therefore, in this case, the Supervisory Board of Cherry SE would continue to 
consist only of shareholder representatives, just like the Supervisory Board of 
Cherry AG. 

Pursuant to section 25, first sentence SEBG, the management of Cherry SE 
would have to review every two years whether changes have occurred in the 
SE, its subsidiaries or establishments and whether these changes require a 
different composition of the SE works council. In addition, four years after its 
establishment, the SE works council would have to adopt a resolution on 
whether an Involvement Agreement should be negotiated or whether the 
previous arrangement should continue to apply (section 26(1) SEBG). 

9.2.3 The SNB resolves pursuant to section 16(1) SEBG not to enter into negotiations 
or to break off negotiations that have begun.  

Such a resolution would terminate the negotiation procedure without the 
statutory standard rules applying, so that no SE works council would have to be 
established at Cherry SE (see section 16(2) SEBG). In this case, the Supervisory 
Board of Cherry SE would continue to consist only of representatives of the 
shareholders, as is the case with the Supervisory Board of Cherry AG.  

9.3 Pursuant to Article 12(2) SE Regulation, Cherry SE can only be registered in the 
commercial register and the change of the legal form can therefore only become 
effective if either the Involvement Agreement has been concluded or the SNB has 
adopted a resolution not to enter into or to terminate negotiations or the negotiation 
period has expired without an agreement having been reached on the Involvement 
Agreement.  

9.4 The Management Board of Cherry AG initiated the procedure for the involvement of 
employees in Cherry SE on 18 January 2022 in accordance with the provisions of the 
SEBG by letter to inform the employees or the employee representatives of Cherry 
AG, the affected subsidiaries and establishments about the intended conversion and 
request the formation of the SNB. The letter provided in particular information 
pursuant to section 4(3) SEBG, i.e. the identity and structure of Cherry AG, its affected 
subsidiaries and affected establishments and their distribution among the Member 
States referred to in section 9.5, the employee representative bodies existing at these 
subsidiaries and establishments, the number of employees employed (both in total 
and differentiated by companies and establishments) as well as the number of 
employees entitled to co-determination rights in the corporate bodies of these 
companies.  

9.5 The SNB is comprised of employee representatives from all Member States. The 
formation and composition of the SNB is in principle governed by German law 
(sections 4 to 7 SEBG). The allocation of the seats on the SNB to the Member States 
is governed by section 5(1) of the SEBG for the establishment of an SE with its 
registered office in Germany. Each Member State in which the Cherry Group has 
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employees receives at least one seat on the SNB. The number of seats allocated to a 
Member State increases by one seat each time the number of employees in that 
Member State exceeds the thresholds of 10%, 20%, 30%, etc., in each case in relation 
to the total number of employees of the Cherry Group employed in all Member 
States. 

According to these requirements and on the basis of the number of employees of the 
Cherry Group in the Member States at the time the employees or employee 
representatives were informed on 18 January 2022, the Member States will have a 
total of 13 seats, which will be allocated as follows:  

Member State Number of 
employees 

Percentage of employees (rounded) 
in relation to the total number of 
employees in all Member States 

Number 
of seats 
on SNB 

Germany 407 91.46% 10 

Sweden 1 0.22% 1 

France 4 0.90% 1 

Austria 33 7.42% 1 

Total: 445 100% 13 

 

9.6 The election or appointment of the members of the SNB from the individual Member 
States was carried out in accordance with the respective Member State provisions 
implementing Council Directive 2001/86/EC of 8 October 2001 supplementing the 
Statute for a European company with regard to the involvement of employees. 

9.6.1 In Germany, the members of the SNB were elected in accordance with section 8 
SEBG by an election committee in a direct and secret vote. Since only one 
corporate group, the Cherry Group, is involved in setting up Cherry SE and there 
is no group works council or general works council, the election committee in 
accordance with the first sentence of section 8(2) SEBG was made up of the 
members of the works council formed in the joint operation between Cherry 
AG and Cherry Europe GmbH. This works council also represented the 
remaining domestic establishments and companies of the Cherry Group in 
accordance with the second sentence of section 8(2) SEBG because there were 
no other domestic works councils. In accordance with the second sentence of 
section 8(1) SEBG in conjunction with section 6(3) SEBG, three members of the 
SNB who are themselves union members were to be elected at the suggestion 
of IG Metall as the union represented in the Cherry Group. In addition, in 
accordance with the fifth and sixth sentences of section 8(1), SEBG in 
conjunction with section 6(4) SEBG, one member of the SNB was to be elected 
from among the managerial employees at the suggestion of the managerial 
spokesmen’s committee or, if there is none, the managerial employees. No 
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candidates were proposed for election from among the managerial employees 
and therefore, an election from among the managerial employees could not 
take place due to the lack of candidates to be elected. Thus, the election 
committee elected the following members of the SNB in Germany on 17 March 
2022 in a direct and secret vote: 

Member of SNB Substitute member 

Horst Ott 
(representative IG Metall) 

Udo Fechtner 
(representative IG Metall) 

Sabrina Feige 
(representative IG Metall) 

Sebastian Volk 
(representative IG Metall) 

Undine Memmler 
(representative IG Metall) 

Ralf Götz 
(representative IG Metall) 

Reinhard Leipold 
(Cherry Europe GmbH) 

Substitute members for all elected 
full members in the following order: 

1. Peter Kraus 
(Cherry Europe GmbH) 

2. Heidi Hofmann 
(Cherry AG) 

3. Hans Peter Klein 
(Cherry Europe GmbH) 

Elke Deinzer 
(Cherry AG) 

Sebastian Schraml 
(Cherry Digital Health GmbH) 

Bernhard Frohnhöfer 
(Cherry Europe GmbH) 

Michael Pospischil 
(Cherry Europe GmbH) 

Jörg Wimmer 
(Cherry Europe GmbH) 

Andreas Härtel 
(Cherry Digital Health GmbH) 

9.6.2 In Sweden, one member of the SNB was to be elected in accordance with the 
rules of sections 17-18 of the Swedish Act on Employee Co-Determination in 
the European Company (Sw. Lag (2004:559) om arbetstagarinflytande i 
europabolag). No member of the SNB was elected or appointed in Sweden 
within the time limit of ten (10) weeks following the initiation of the negotiation 
procedure pursuant to the first sentence of section 11(1) SEBG. The Swedish 
seat has therefore remained unoccupied to date. 
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9.6.3 In France, one member of the SNB was to be elected directly by the employees 
in accordance with Article L. 2352-6 and Article D. 2352-11 of the French 
Labour Code (Code du travail). No member of the SNB was elected or appointed 
in France within the time limit of ten (10) weeks following the initiation of the 
negotiation procedure pursuant to the first sentence of section 11(1) SEBG. The 
French seat has therefore remained unoccupied to date. 

9.6.4 In Austria, a member is generally appointed to the SNB from among the works 
council members in accordance with section 217 Employee Representation Act 
(ArbVG) by resolution of the works committee; if there is no works committee, 
the works council performs this task. However, since the relevant Austrian 
subsidiary of Cherry AG currently has no employee representation body, the 
appointment of a member for Austria to the SNB was not possible. The Austrian 
seat has therefore remained unoccupied to date. 

9.6.5 Based on the elections in the relevant Member States, in line with the currently 
applicable provisions the SNB is made up of a total of 10 members. In 
accordance with the second sentence of section 11(2) SEBG, the negotiation 
procedure also takes place if the time limit for the election or appointment of 
the members of the SNB is exceeded due to reasons that the employees are 
responsible for. If and to the extent that members of the SNB are elected or 
appointed following the expiration of the time limit, they are eligible to 
participate in the negotiation procedure at any time pursuant to the second 
sentence of section 11(2) SEBG. 

9.7 If such changes in the structure or number of employees of Cherry AG, the affected 
subsidiaries or the affected establishments occur during the activity of the SNB that 
would change the specific composition of the SNB, the SNB is to be newly constituted 
to reflect this pursuant to section 5(4), first sentence SEBG. Up until the date of the 
signing of these Draft Terms of Conversion, the activity of the SNB has not yet started. 

9.8 Within the period of ten (10) weeks after receipt of the employee information letter 
as provided for in section 11(1), first sentence SEBG, the Management Board of 
Cherry AG was informed or was aware, without undue delay after the election, of the 
names of all members of the SNB from Germany. In Sweden, France and Austria, no 
members of the SNB were elected and thus, no information was provided to the 
Management Board of Cherry AG in this regard. The Management Board informed 
the local works and company management teams and existing employee 
representation bodies about the German SNB member details it had been informed 
of as well as about the fact that no members of the SNB had been elected in the other 
Member States. 

9.9 The Management Board of Cherry AG invited the SNB members in a letter dated 
30 March 2022, which was sent to the elected members of the SNB on 31 March 
2022, to their inaugural meeting, which is planned to take place on 13 April 2022. On 
the inauguration day, negotiations start between the Management Board of Cherry 
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AG and the SNB about entering into an Involvement Agreement. A period of six 
months for negotiation is provided for in principle in section 20(1) SEBG. The 
negotiations have not yet started at the time of notarisation of these Draft Terms of 
Conversion. 

9.10 The costs incurred by the formation and activities of the SNB are borne by Cherry AG 
and, after the Conversion Date, by Cherry SE. 

10. Other consequences for employees and their representatives 

10.1 Apart from the future involvement of the employees in Cherry SE as described in 
section 9 above, the change in legal form will have no effect on the involvement rights 
of the employees of Cherry AG or the Cherry Group. 

10.2 The employment relationships of the employees of Cherry AG and the Cherry Group 
will remain unaffected by the change in legal form into an SE and all rights and 
obligations of the employees under these existing employment relationships will 
continue to exist unchanged. Since the conversion into the legal form of an SE does 
not involve a change of legal entity, there is no transfer of an undertaking with regard 
to the employees of Cherry AG and section 613a German Civil Code does not apply 
to the change in legal form.  

10.3 The employees of the Cherry Group as a whole are not affected by a transfer of their 
employment relationship as a result of the conversion of Cherry AG into the legal 
form of an SE. Also, all rights and obligations of the employees of the affected 
subsidiaries or the affected establishments arising from the existing employment 
relationships remain unaffected by the change in the legal form.  

10.4 The existence, composition and term of office of employee representative bodies at 
the level of the establishment or company will not be affected by the change in legal 
form. A European works council has not been formed at the Cherry Group and 
therefore does not cease to exist as a result of the change in the legal form pursuant 
to section 47(1) no. 2 SEBG. Existing collective agreements are also not affected by 
the change in legal form.  

10.5 In connection with or due to the conversion into the legal form of an SE, no further 
measures are envisaged that will have consequences for the employees and their 
representative bodies.  

11. Auditors 

Ernst & Young GmbH Wirtschaftsprüfungsgesellschaft, with registered office in 
Stuttgart, Essen branch, are appointed as the auditors of the financial statements and 
the consolidated financial statements for the first fiscal year of Cherry SE and, in the 
event of a review of additional interim financial information to be prepared until the 
Annual General Meeting in the fiscal year following the first fiscal year of Cherry SE, 
as the auditors for such review. The first fiscal year of Cherry SE is the calendar year 
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in which the change of legal form of Cherry AG into Cherry SE is entered in the 
commercial register of Munich Local Court with jurisdiction for Cherry AG.  

12. Costs 

Cherry AG bears the costs incurred in connection with the notarisation of these Draft 
Terms of Conversion as well as their preparation and implementation up to the 
amount of EUR 400,000.00 stipulated in Article 25(2) of the SE Articles. 

 

*****  
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Annex to the Draft Terms of Conversion  

regarding the change in legal form of 

Cherry AG 
with its registered office in Munich 

to the legal form of a European company (Societas Europaea, SE) 

 – Articles of Association of Cherry SE –  






















































